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INTRODUCTION

Twenty years ago, Congress recognized that many species had become
extinct "as a consequence of economic growth and development untempered
by adequate concern and conservation. . . ."' In order to halt and reverse
alarming extinction trends, Congress passed the Endangered Species Act
2
a comprehensive statute designed to "conserv[e] endangered and
("ESA'),
threatened species [as well as] the ecosystems on which they depend."3
Indeed, habitat conservation was one of the original purposes of the Act,4 and
by 1994, habitat destruction and degradation accounted for ninety-five
percent of those species receiving protection under ESA.,
The ultimate goal of ESA is species recovery-to bring species back to
the point at which protection under ESA is no longer necessary.6 To achieve
this goal, ESA requires the Secretary of Interior and the Secretary of Commerce ("Secretaries") 7 to designate critical habitat concurrently with listing
a species as endangered8 or threatened 9 under the Act.10 Congress clearly
1 16 U.S.C. § 1531(a)(1) (2000).
2 Endangered Species Act ("ESA"), 16 U.S.C. §§ 1531-1544 (2000).
' Pac. Rivers Council v. Thomas, 936 F. Supp. 738, 743 (D. Idaho 1996); see 16 U.S.C. §
153 1(b); Tenn. Valley Auth. v. Hill, 437 U.S. 153, 180 (1978).
416 U.S.C. § 1531 (b); Palla v. Haw. Dept. of Land & Natural Res., 649 F. Supp. 1070, 1076
(D. Haw. 1986), aft'd, 852 F.2d 1106 (9th Cir. 1988).

1 CuRTIs H.

FLATHER ET AL., ROCKY MOUNTAIN FOREST & RANGE EXPERIMENTATION
STATION, U.S. DEP'T OF AGRIC., GEN. TECH. REP. RM-241, SPECIES ENDANGERMENT
PATTERNS IN THE UNITED STATES 9 (1994).

Fund for Animals v. Babbitt, 903 F. Supp. 96, 104 (D.D.C. 1995) (citing Defenders of
Wildlife v. Andrus, 428 F. Supp. 167, 170 (D.D.C. 1977)); see also 16 U.S.C. §§ 1531(b)
(stating that the purpose of the ESA is to conserve listed species), 1532(3) (defining
"conserve" as "the use of all methods and procedures which are necessary to bring any
endangered species or threatened species to the point at which the measures provided
pursuant to [ESA] are no longer necessary").
" Hereinafter, "Secretaries" refers to both the Secretary of the Interior, head of the United
States Fish & Wildlife Service ("FWS"), and the Secretary of Commerce, head of the
National Oceanic & Atmospheric Administration Fisheries Service ("NOAA Fisheries").
' An "endangered species" is "any species which is in danger of extinction throughout all or
a significant portion of its range ... ." 16 U.S.C. § 1532(6).
' A "threatened species" is "any species which is likely to become an endangered species
6
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intended critical habitat designation ("CHD") to be the rule rather than the
exception." In practice the United States Fish and Wildlife Service "2 "ha[s]
inverted this intent" by largely foregoing CHDs,13 while the National Oceanic
and Atmospheric Administration Fisheries Service ("NOAA Fisheries") 4 has
designated critical habitat more often than not.'5
within the foreseeable future throughout all or a significant portion of its range." Id. §
1532(20).
'oId. § 1533(a)(3).
"SierraClub v. Fish & Wildlife Serv., 245 F.3d 434,443 (5th Cir. 2001) (citing H.R. CONF.
REP. NO. 97-835, at 24 (1982), reprintedin 1982 U.S.C.C.A.N. 2860, 2865; H.R. REP. No.
95-1625, at 16-17 (1978), reprintedin 1978 U.S.C.C.A.N. 9453, 9466-67; Enos v. Marsh,
769 F.2d 1363, 1371 (9th Cir. 1985)); Natural Res. Def. Council v. Dep't of Interior, 113
F.3d 1121, 1126 (9th Cir. 1997) (citing H.R. REP. NO. 95-1625, at 16-17 (1978); N. Spotted
Owl v. Lujan, 758 F. Supp. 621, 626 (W.D. Wash. 1991)).
2
FWS has jurisdiction over terrestrial plants and animals and freshwater (nonanadromous)
fish.
3
Sierra Club, 245 F.3d at 443 (citing S. REP. No. 106-126, at 2,4 (1999); Thomas F. Darin,
DesignatingCriticalHabitatUnderthe EndangeredSpecies Act: HabitatProtectionVersus
Agency Discretion,24 HARv. ENVTL. L. REv. 209,224 (2000) (noting that by 1999, only 120
of 1,181 listed species had received CHDs)).
4
NOAA Fisheries was formerly the National Marine Fisheries Service ("NMFS"). NOAA
Fisheries has jurisdiction over marine fish and wildlife and anadromous fish.
" For example, in February 2000, after conducting a series of status reviews revealing that
significant habitat loss and range reductions have led to dramatic species declines, NOAA
Fisheries designated critical habitat for five species of Pacific Northwest salmon and
steelhead. Designated Critical Habitat: Critical Habitat for 19 Evolutionarily Significant
Units of Salmon and Steelhead in Washington, Oregon, Idaho, and California, 65 Fed. Reg.
7,764 (Feb. 16, 2000) [hereinafter 2000 CHD]. Altogether, NOAA Fisheries has designated
critical habitat for twenty-five listed salmonid ESUs. See Designated Critical Habitat; Central
California Coast and Southern Oregon/Northern California Coasts Coho Salmon, 64 Fed.
Reg. 24,049 (May 5, 1999); Designated Critical Habitat; Snake River Sockeye Salmon,
Snake River Spring/Summer Chinook Salmon, and Snake River Fall Chinook Salmon, 58
Fed. Reg. 68,543 (Dec. 28, 1993); Designated Critical Habitat: Revision of Critical Habitat
for Snake River Spring/Summer Chinook Salmon, 64 Fed. Reg. 57,399 (Oct. 25, 1999);
Designated Critical Habitat; Sacramento River Winter-Run Chinook Salmon, 58 Fed. Reg.
33,212 (June 16, 1993).
By contrast, FWS has designated critical habitat for one of the seven salmonid species
it has listed. See Listing of the Little Kern Golden Trout as a Threatened Species with
Critical Habitat, 43 Fed. Reg. 15,427 (Apr. 13, 1978) (listing and designating critical habitat
for the Little Kern golden trout). For the other six listing decisions, see Native Fish and
Wildlife: Endangered Species, 32 Fed. Reg. 4,001 (Mar. 11, 1967) (listing Gila trout as
endangered); Threatened Status for Three Species of Trout, 40 Fed. Reg. 29,863 (July 6,
1975) (downlisting Lahontan cutthroat trout, Paiute cutthroat trout, & Arizona trout from
endangered to threatened); Listing ofthe Greenback Cutthroat Trout as a Threatened Species,
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In spite of the important role habitat plays in species conservation, CHD
is a highly contentious issue. One source of controversy has been the
interpretation of the ESA requirement that the relevant Secretary "tak[e] into
consideration the economic impact[s] . . of specifying any particular area
as critical habitat" before designation. 6 In New Mexico Cattle GrowersAss "n
v. United States Fishand Wildlife Service, 7 the Tenth Circuit invalidated the
Services' baseline approach" for determining economic impacts associated
with CHD for the southwestern willow flycatcher, deciding instead that
Congress intended the Services to "conduct a full analysis of all of the
economic impacts of [CHD]," even those impacts coextensive with listing. 9
Environmentalists contend that this interpretation contravenes Congressional
intent that listing decisions should be based solely on scientific grounds."
Meanwhile, home building associations, ranching associations, timber
trade associations, local municipalities, and irrigation districts all have
embraced Cattle Growers, suing to compel the Services to revoke critical
habitat for an array of species that includes gnatcatchers, plovers, owls,
43 Fed. Reg. 16,343 (Apr. 18, 1978); Endangered and Threatened Wildlife and Plants,
Determination of Threatened Status for Bull Trout in the Coterminous United States, 64 Fed.
Reg. 58,910 (Nov. 1, 1999). In November 2002, FWS proposed critical habitat for two
distinct populations ofbull trout. Endangered and Threatened Wildlife and Plants; Proposed
Designation of Critical Habitat for the Klamath River and Columbia River Distinct
Population Segments of Bull Trout, 67 Fed. Reg. 71,235 (Nov. 29, 2002) [hereinafter
Proposed Bull Trout CHD].
16 16 U.S.C. § 1533(b)(2).
"7N.M. Cattle Growers Ass'n v. United States Fish & Wildlife Serv., 248 F.3d 1277 (10th
Cir. 2001).
IS See discussion of the baseline approach infra Part II.B.
'9 Cattle Growers, 248 F.3d at 1284-85. ESA does not allow for the consideration of
economic impacts during the listing stage. 16 U.S.C. § 1533(b)(1)(A).
20 16 U.S.C. § 1533(d)(1)(A) (listing determination to be made "solely on the basis of the
best scientific and commercial data available"); Home Builders Ass'ns of N. Cal. v. Norton,
Civ. No. 01-1291 (RJL), Mem. Order at 2 (D.D.C. Nov. 6, 2002) (intervenor-defendants
arguing that the economic analysis approved by the court in Cattle Growers is contrary to
ESA and that FWS should consider only those impacts resulting from the CHD and not from
listing); Bldg. Indus. Legal Def. Found. v. Norton, 231 F. Supp. 2d 100, 103 (D.D.C. 2002)
(intervenor-defendants arguing that the Tenth Circuit's analysis in Cattle Growers was
"wrong" and that CHDs should measure only economic impacts "above and beyond" listing);
see also Trinity County Concerned Citizens v. Babbitt, No. CIV.A. 92-1194, 1993 WL
650393, at *4 (D.D.C. Sept. 20, 1993) (court rejecting plaintiffs' argument that before
designating critical habitat, the Secretary should have considered economic costs incurred
as a result of listing and deciding plaintiffs' interpretation is contrary to the language of
ESA).
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salmon, steelhead, minnows, shiners, snakes, toads, and fairy shrimp." These
interest groups have succeeded in getting judicial orders vacating some of
these CHDs" or approving settlement agreements where the Services have
agreed to revoke other CHDs."3 One of the more devastating of these cases
undermining species recovery resulted in the loss of critical habitat for
nineteen evolutionarily significant units ("ESUs")24 of salmon and steelhead.
See Michael Doan, Endangered Species: Courts Side with Biz, KIPLINGER Bus.
FORECASTS, Mar. 19, 2002; Jane Kay, California Frog Loses 4 Million Protected Acres, SAN
FRANCISCO CHRON., July 4, 2002 (decrying settlement agreement revoking CHD for
California red-legged frog plus ongoing and proposed challenges of critical habitat
designations for cactus ferruginous pygmy owl, northern spotted owl, marbled murrelet,
Alameda whipsnake, western snowy plover, and arroyo toad); New Mexico Endangered
Species Case Sparks Others, ASSOCIATED PRESS, Aug. 11, 2002 (ongoing and proposed
challenges of critical habitat designation for southwestern willow flycatcher, California
coastal gnatcatcher, San Diego fairy shrimp, piping plover, spikedace, loach minnow,
Arkansas River shiner, Rio Grande silvery minnow); Les Blumenthal, In Northwest Forests,
Feds Would Rather Settle than Fight, TACOMA NEWS TRIB., Dec. 30, 2002 (ongoing
settlement agreements between industry and the Services to revise or revoke CHDs for
northern spotted owl, marbled murrelet, and 19 salmonid evolutionarily significant units
("ESUs")); Margery Beck, CoalitionFilesLawsuit Over PipingPloverHabitatDesignation,
ASSOCIATED PRESS, Feb. 14, 2003 (proposed challenge of critical habitat designation for
piping plover).
2
Nat'l Ass'n of Home Builders v. Norton, No. 00-CV-903, 2001 WL 1876349, at *2, *5 (D.
Ariz. Sept. 21, 2001) (granting FWS's request to vacate and remand CRD for the cactus
ferruginous pygmy-owl); Bldg. Indus. Legal Def. Found., 231 F. Supp. 2d at 108 (granting
FWS's request to vacate and remand the CHDs for arroyo southwestern toad and Riverside
fairy shrimp).
23 Nat'l Ass'n of Home Builders v. Evans, No. 00-CV-2799, 2002 WL 1205743, at *3-*4
(D.D.C. Apr. 30, 2002) (court approval of a consent decree vacating and remanding CHD
for nineteen ESUs of salmon and steelhead); Home Builders Ass'ns of N. Cal. v. Norton,
Civ. No. 01-1291 (RJL) (D.D.C. Nov. 6, 2002) (court approval of a consent decree vacating
and remanding CHD for the California red-legged frog).
24 ESA protects species, subspecies, and distinct population segments of "any species of
vertebrate fish or wildlife which interbreeds when mature." 16 U.S.C. § 1532(16). In 1991,
NOAA Fisheries adopted a policy of treating Pacific salmonid stocks as distinct population
segments if they form what the Service termed an ESU. Policy of Applying the Definition
of Species Under the Endangered Species Act to Pacific Salmon, 56 Fed. Reg. 58,612,
58,618 (Nov. 20, 1991). NOAA Fisheries defines an ESU as a salmonid stock that is
"substantially reproductively isolated from other conspecific population units" and
"represent[ative of] an important component in the evolutionary legacy of the species." Id.
at 58,618. As a result of a recent district court decision, Alsea Valley Alliance v. Evans, 161
F. Supp. 2d 1154 (D. Or. 2001), NOAA Fisheries is reviewing this ESU policy. In Alsea
Valley, the district court lifted ESA protection for the Oregon coast coho salmon ESU
because NOAA Fisheries had listed only the wild fish within the ESU, leaving the hatchery
2

804

WM. & MARY ENVTL. L.

& POL'Y REV.

[Vol. 28:799

In National Ass'n of Home Builders v. Evans ("Home Builders"),25 the
Association sued NOAA Fisheries, alleging that because NOAA Fisheries
used the same baseline approach in its economic analysis for the 2000 CHDs
as that used by FWS in Cattle Growers, the salmonid CHDs were invalid.26
The Association prevailed, and the District Court for the District of Columbia
approved a proposed consent decree in which NOAA Fisheries agreed to
vacate the February 2000 CHDs, 27 leaving the nineteen salmonid ESUs without the habitat protection essential for their recovery.
ESA's requirement to consider economic impacts during the CHD
process is only part of the debate over the legal and biological merits of
CHD. FWS has long asserted that CHDs are "duplicative" of protection
already provided through the initial listing and subsequent consultation
processes.28 This assertion is based on the Services' 29 arguably unlawful
regulations that practically define away the additional benefits of CHD.30
fish within the ESU unlisted. Id. at 1163-64. The Ninth Circuit granted environmentalistintervenors an emergency motion to stay the district court decision, leaving the ESU listing
in place pending oral argument. Alsea Valley Alliance v. Evans, Civ. No. 01-36071 (9th Cir.
Dec. 14,2001). Following oral argument, the Ninth Circuit decided that it lackedjurisdiction
and dismissed the stay and the appeal. Alsea Valley Alliance v. Evans, 358 F.3d 1181 (9th
Cir. 2004). In its opinion, the court stated that "the [district court] order does not compel the
Service to remove Oregon coast coho salmon from the threatened species list or take any
other actions." Id. Consequently, NOAA Fisheries biologists will decide whether the Oregon
coast coho salmon ESU merits listing.
25
Nat'l Ass'n ofHome Builders v. Evans, No. 00-2799, 2002 WL 1205743 (D.D.C. Apr. 30,
2002).
26 Id. at *1-*2.
27 Id. at *4-*6.
2 Endangered and Threatened Wildlife and Plants; Notice of Intent to Clarify the Role of
Habitat in Endangered Species Conservation, 64 Fed. Reg. 31,871, 31,872 (June 14, 1999)
[hereinafter FWS Intent to Clarify Role of Habitat]. Under ESA, section 4 governs the listing
process, and section 7 governs the biological consultation process. 16 U.S.C. §§ 1533, 1536;
see discussion infra Part II.A.
" Hereinafter, "Services" refers to both FWS and NOAA Fisheries.
30 50 C.F.R. § 402.02 (2003) (setting high threshold for "destruction or adverse modification"); see Sierra Club v. United States Fish & Wildlife Serv., 245 F.3d 434,443 (5th Cir.
2001) (holding that the regulation's adverse modification standard is inconsistent with ESA's
mandate to recover listed species); N.M. Cattle Growers Ass'n v. United States Fish &
Wildlife Serv., 248 F.3d 1277, 1283 n.2 (10thCir. 2001) (acknowledging that "federal courts
have begun to recognize that the results [the regulations] produce are inconsistent with the
intent and language of the ESA"); Oliver Houck, The Endangered Species Act and Its
Implementation by the US. Departments of Interior and Commerce, 64 U. COLO. L. REV.
277, 300-01 (1993); see also discussion infra Part II.A.
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Although ESA ordinarily does not permit the Secretaries to designate critical
habitat for the entire range potentially inhabited by a listed species, 3 the
appropriate Secretary must designate those areas inside and outside the geographic area that are essential to that species' recovery. 32 Even FWS concedes that when unoccupied habitat is designated as critical habitat, the
duplicative benefits of CHD and of listing and consultation "cease[], ' 3 3
because jeopardy consultation only occurs for occupied areas while consultation concerning destruction or adverse modification of critical habitat can
occur whether designated critical habitat is occupied or not.34
Another controversial aspect of CHDs is the large scale at which many
designations occur. Prior to its revocation of the 2000 CHDs, NOAA
Fisheries appeared committed to large-scale habitat protection for species
recovery, as indicated by its designation of salmonid critical habitat at watershed levels, or "all areas accessible to the species . . ... 3 In fact, NOAA
Fisheries decided that the "most prudent approach to characterizing critical
' 36
habitat is to include all areas accessible to listed salmon and steelhead.
Admittedly, even the watershed approach seems limited for species whose
recovery depends upon the restoration of access to desirable habitat features
currently obstructed or inundated by dams or otherwise precluded by harsh
hydrological regimes.37
Similarly, FWS appears to have lost its enthusiasm for using large-scale
habitat protection for species recovery, as evidenced by recent developments
3. 16

U.S.C. § 1532(5)(C). However, the Secretary may not exclude an area from critical
habitat if failure to designate that area "will result in the extinction of the species concerned."

Id. § 1533(b)(2).

Id. §§ 1532(5)(A)(i), 1532(5)(A)(ii); see discussion infra Part II.
"3FWS Intent to Clarify Role of Habitat, supra note 28, at 31,872.
34 See discussion infra Part II.A.
32

" 2000 CHD, supra note 15, at 7,767. NOAA Fisheries adopted this watershed-based
approach for designating critical habitat because the agency recognized that (1) salmonids
rely on diverse habitats to support both freshwater and estuarine life stages, (2) natural
habitat variability "makes precise mapping problematic," and (3)the linkage between aquatic
areas and adjacent riparian and upland areas is an important one. Id.
36
1d.

37

See Michael C. Blumm et al., Saving Snake River Water and Salmon Simultaneously: The
Biological, Economic, and Legal Case for Breaching the Lower Snake River Dams,
Lowering John Day Reservoir, and RestoringNatural Flows, 28 ENVrL. L. 997, 1012-23
(1998) (making the case that dam breaching is essential for recovery of Snake River ESUs);
see also Endangered and Threatened Wildlife and Plants; Designation of Critical Habitat for
the Gulf Sturgeon, 68 Fed. Reg. 13,370, 13,381 (Mar. 19, 2003) (declining to designate
unoccupied areas although the Services previously determined that such areas may be
essential for gulf sturgeon recovery).
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concerning the northern spotted owl and marbled murrelet. In the early 1990s,
environmentalists sued FWS to compel the Agency to designate critical
habitat for the northern spotted owl3" and marbled murrelet.39 As a result,
FWS designated nearly seven million acres of critical habitat for the owl'
and nearly four million acres of critical habitat for the murrelet.41 Most of
these designations were on federal lands,42 and the timber industry maintains
that because CHDs have reduced logging on public lands, the economic
analyses underlying those CHDs vastly underestimated the costs of
designation.43 In what appears to be a "sweetheart deal" analogous to that
achieved by the Association in Home Builders, FWS has entered into a
settlement agreement with the timber industry, agreeing to review the listing
status and CHDs for both species."
This Article explores the controversy surrounding the CHD process in
more detail, focusing on the implications of critical habitat revocation for
species recovery. Part II provides an overview of the CHD process, describing the duties of the Secretaries to designate critical habitat and analyzing
FWS's assertion that CHD is "duplicative" of other ESA protective
measures, namely section 7 consultations. This Part then discusses the
Services' baseline approach to considering economic impacts during the
CHD process, concluding that this approach is consistent with congressional
intent. Finally, this Part criticizes Cattle Growers and the Services' subsequent adoption of the Tenth Circuit's full economic analysis approach,
concluding that the newly adopted approach is contrary to congressional
intent. Part III discusses Home Builders and other subsequent cases that have
embraced Cattle Growers and undermined the CHD process. This part also
discusses NOAA Fisheries' approach to CHDs before Cattle Growers,
including designation of riparian areas but not of inaccessible areas. Part IV
N. Spotted Owl v. Lujan, 758 F. Supp. 621 (W.D. Wash. 1991).
Endangered and Threatened Wildlife and Plants; Final Designation of Critical Habitat for
Fed. Reg. 26,256, 26,256 (May 24, 1996).
the
40 Marbled Murrelet, 61
39

Endangered and Threatened Wildlife and Plants; Determination of Critical Habitat for the

Northern Spotted Owl, 57 Fed. Reg. 1,796, 1,809 (Jan. 15, 1992).
41 61 Fed. Reg. at 26,269.
at 26,256, 26,269; 57 Fed. Reg. at 1,809.
42 Id.
41 Michael Milstein, Groups Sue to Change HabitatStatus, OREGONIAN, Apr. 13, 2002.
44 Kristen Boyles et al., Groups Seek to CounterIndustry Attack on Threatened Birds:
Timber Industry Challenges Protectionfor MarbledMurrelet and Northern Spotted Owl
(July 15,2002), at http://www.earthjustice.org/news/display.html?ID=403; see Blumenthal,
supra note 21; Jim Carlton, White House ManeuversAnger Environmentalists,WALL ST. J.,
Jan. 21, 2003, at B4.
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discusses what enforceable statutory mechanisms for habitat protection
remain in the wake of Cattle Growersand Home Builders and whether these
mechanisms are sufficient to ensure species recovery. Part V considers some
of the possible solutions to the current CHD controversy, namely the
Services return to original congressional intent by listing species and
designating their critical habitat concurrently. In the alternative, Congress
could amend ESA either to clarify or to recant its intent with respect to the
role habitat should play in species recovery. This Article ultimately
concludes that because critical habitat remains essential for species recovery,
Congress should adhere to its original intent to conserve the ecosystems on
which species depend.

II. FWS's EXERCISE OF DISCRETION DURING THE CRITICAL HABITAT
DESIGNATION PROCESS

When a species is listed under ESA, the relevant Secretary must
designate critical habitat.45 ESA defines critical habitat as those "specific
areas within the geographical area occupied by the species ...[which
contain]... physical or biological features (I) essential to the conservation
of the species and (H)which may require special management considerations
"46 Critical habitat includes "specific areas outside the geoor protection ....
graphical area... that.., are essential for the conservation of the species. '
Although ESA provides that critical habitat "shall not include the entire
geographical area" potentially inhabited by the listed species,48 the statute
prohibits the exclusion of areas that may result in the extinction of the
species. 49 During the designation process, the implementing regulations
require the appropriate Secretary to focus on those "principle biological or
4516 U.S.C. § 1533(b)(2) (2000).

Id. § 1532(5)(A)(i); see 50 C.F.R. § 424.02(d)(1) (2002). FWS regulations include the
minimum physical and biological requirements that the Secretary must consider during CHD.
These requirements are space required by populations and individuals for growth and
behavior; nutritional or physiological requirements; "[c]over or shelter;" reproductive needs
during crucial life stages; and protected habitats indicative of the species' historical and
ecological distribution. 50 C.F.R. § 424.12(b)(1)-(5).
47 16 U.S.C. § 1532(5)(A)(ii) (2000); 50 C.F.R. § 424.02(d)(2) (2002); see Sierra Club v.
United States Fish & Wildlife Serv., 245 F.3d 434, 445 (5th Cir. 2001) (stating that
designation of unoccupied critical habitat may be beneficial for the recovery of a threatened
species, even if not immediately required for its survival).
48 16 U.S.C. § 1532(5)(C) (2000).
49
Id. § 1533(b)(2).
46
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physical constituent elements... [that are]
essential" to the species'
conservation.5"
Concurrently with listing a species under ESA, the relevant Secretary
must designate critical habitat "to the maximum extent prudent and determinable.. . ."" According to the regulations,CHD is "not prudent" if"taking
or other human activity"" threatens the listed species, and identification of
critical habitat "can be expected to increase" the human threat.53 CHD also
is "not prudent" if designation "would not be beneficial to the species."54
50

50 C.F.R. § 424.12(b)(5) (2002).

5' 16 U.S.C. § 1533(a)(3) (2000); see N. Spotted Owl v. Lujan, 758 F. Supp. 621,626 (W.D.
Wash. 1991) (deciding that the designation of critical habitat is to coincide with the final
listing decision "absent extraordinary circumstances"). Where the Secretary makes a "not.
•. determinable" or "not prudent" finding, "the Secretary must publish a final regulation..
• designating" critical habitat within one year of publishing a proposed rule. 16 U.S.C. §
1533(b)(6)(A) (2000). In the case of a "not ... determinable" finding, the Secretary may
extend the one-year deadline by one additional year. Id. § 1533(b)(6)(C)(ii). For a definition
of "not determinable," see 50 C.F.R. § 424.12(a)(2). In which case, after two years "the
Secretary must publish a final regulation, based on such data as may be available at that time,
designating, to the maximum extent prudent, such habitat." 16 U.S.C. § 1533(b)(6)(C)(ii)
(2000). When the Secretary's decision not to designate is based on a "not prudent" finding,
then any extension beyond the one-year time line to which the Secretary is entitled is six
months for a total of eighteen months after the listing decision. Id. § 1533(b)(6)(B)(i). Where
the Secretary fails to meet these deadlines, courts often have ordered compliance within one
year or less. See Forest Guardians v. Babbitt, 174 F.3d 1178, 1193 (10th Cir. 1999) (noting
that nine district courts have ordered compliance within 120 days); Cal. Trout v. Norton, No.
C97-3779 SI, slip op. at 8 (N.D. Cal. Feb. 26,2003) (ordering final CHD within one year);
S. Appalachian Biodiversity Project v. United States Fish & Wildlife Serv., 181 F. Supp. 2d
883, 888 (E.D. Tenn. 2001) (ordering proposed CHD within four months and final CHD
within twelve months); Butte Envtl. Council v. White, 145 F. Supp. 2d 1180, 1185 (E.D. Cal.
2001) (ordering final CHD within six months); Jumping Frog Research Inst. v. Babbitt, No.
C99-01461 WHA, 1999 WL 1244149, at *2 (N.D. Cal. Dec. 15, 1999) (ordering a prudency
determination within nine months and a final CHD within one year); N. Spotted Owl, 758 F.
Supp. at 629-30 (ordering a proposed CHD within forty-five days).
52 50 C.F.R. § 424.12(a)(1)(i) (2002). To "take" a species is to "harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture, or collect, or attempt to engage in any such conduct." 16
U.S.C. § 1532(19) (2000). To "[h]arm" means to engage in an act that "actually kills or
injures wildlife. Such act may include significant habitat modification or degradation where
it actually kills or injures wildlife by significantly impairing essential behavioral patterns,
including breeding, feeding or sheltering." 50 C.F.R. § 17.3 (2002). This definition of harm,
as it pertains to indirect harm through significant habitat modification, was upheld in Babbitt
v. Sweet Home Chapter of Communitiesfor a Greater Oregon, 515 U.S. 687, 696-708
(1995).
53 50 C.F.R. § 424.12(a)(1)(i).
Id. § 424.12(a)(1)(ii).
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Under the regulations, CHD is "not determinable" if the agency lacks
information "sufficient to ... analy[ze] ... the impacts of the designation."55
CHD also is "not determinable" if the "biological needs of the species are not
56
sufficiently well known" to allow identification of a critical habitat area.
Once the Secretary decides to designate critical habitat, ESA requires
her to use the "best scientific data available" as well as take into account
economic and other impacts of specifying any particular area as critical
habitat." By choosing the best scientific data available standard, rather than
a "standard of absolute certainty," Congress intended for agencies to "take
conservation measure[s] before a species is "conclusively' headed for extinction."' 58 Although agencies may not engage in "'speculation or surmise
or disregard superior data, . . . absent superior data. .. occasional imperfections do not violate' ESA's requirement that FWS use the best available
' In fact, the Secretary has an affirmative duty to "seek out or, at a
data."59
minimum, to identify" biological and economic data necessary to complete
the CHD. 60 In order to exclude an area from a CHD, the courts have ruled
that the benefits of exclusion must outweigh the benefits of including the area
in a CHD, unless failure to include the area would result in the species'
extinction. 6 1 ESA does not "sanction[] nondesignation of habitat when
designation would be merely less beneficial to the species than another type
'
of protection."62
A.

Reliance on Section 7 Consultation to Avoid DesignatingCritical
Habitat

Because Congress intended CHD to be the rule rather than the
exception, a "not prudent" determination only should occur under "'rare' or
§ 424.12(a)(2)(i).
Id. § 424.12(a)(2)(ii).
57 16 U.S.C. § 1533(b)(2) (2000).
"Id.
6

Wildlands v. Norton, 193 F. Supp. 2d 244, 251 (D.D.C. 2002) (quoting Defenders of
Wildlife v. Babbitt, 958 F. Supp. 670, 680 (D.D.C. 1997)).
" Id. at 251-52 (quoting Bldg. Indus. Ass'n v. Norton, 247 F.3d 1241, 1246-67 (D.C. Cir.
SSAm.

2001)).
N. Spotted Owl v. Lujan, 758 F. Supp. 621, 626 (W.D. Wash. 1991).
6 Id.; 50 C.F.R. § 424.19 (2002); see also Natural Res. Def. Council v. United States Dep't
of Interior, 113 F.3d 1121, 1124 (9th Cir. 1997).
"2NaturalRes.Def.Council, 113 F.3d at 1127 (rejecting FWS's reliance on a comprehensive
state habitat management program to avoid designating critical habitat for the coastal
California gnatcatcher).
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[unusual] circumstances." 3 Unfortunately, in practice FWS "ha[s] inverted
this intent .... ." Repeatedly, FWS has asserted that CHD is duplicative of
the ESA's section 7 consultation process. 5 On the other hand, NOAA
Fisheries largely has discounted the duplicative assertions made by FWS, as
evident by its designating critical habitat more often than not.' Indeed,
before issuing its 1999 Notice of Intent to Clarify the Role of Habitat in
Endangered Species Conservation, FWS did not consult with NOAA
Fisheries.67
The real problem with FWS's reliance on section 7 to protect species
habitat is that FWS applies the same standard to federal activities that
"jeopardize the continued existence of' listed species that it applies to those
activities that result in the "destruction or adverse modification of [critical]
habitat."68 Conflating these two standards is inconsistent with both the
language and intent of ESA. According to ESA regulations, to "[j]eopardize
the continued existence of' a protected species is to "engage in an action that
reasonably would be expected, directly or indirectly, to reduce appreciably
the likelihood of both the survival and recovery of a listed species in the wild
by reducing the reproduction, numbers, or distribution of that species."69
This definition is virtually identical to the regulatory definition of
"destruction or adverse modification" of critical habitat:
a direct or indirect alteration that appreciably diminishes the
value of critical habitat for both the survival and recovery of
a listed species. Such alterations include, but are not limited
to, alterations adversely modifying any of those physical or

Sierra Club v. United States Fish & Wildlife Serv., 245 F.3d 434, 443 (5th Cir. 2001)
(citing H.R. CONF. REP. No. 97-835, at 24 (1982), reprintedin 1982 U.S.C.C.A.N. 2860,
2865; H.R. REP. No. 95-1625, at 16-17 (1978), reprintedin 1978 U.S.C.C.A.N. 9453,946667; Enos v. Marsh, 769 F.2d 1363, 1371 (9th Cir. 1985)); NaturalRes. Def. Council, 113
F.3d at 1126 (citing H.R. REP.No. 95-1625, at 16-17; N. Spotted Owl, 758 F. Supp. at 626).
6Sierra
Club, 245 F.3d at 443 (citing S. REP. No. 106-126, at 2,4 (1999); Darin, supra note
13, at 224 (noting that by 1999, only 120 of 1181 listed species had received CHDs)).
' FWS Intent to Clarify Role of Habitat, supranote 28, at 31,872.
6 For an example, see supra notes 13-15 and accompanying text.
67 Jason M. Patis, Paying Tribute to Joseph Hellerwith the EndangeredSpecies Act: When
CriticalHabitatIsn 't, 20 STAN. ENVTL. L. J. 133, 179 (2001).
6 16 U.S.C. § 1536(a)(2) (2000).
69 50 C.F.R. § 402.02 (2002).
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biological features that were the basis for determining the
habitat to be critical.7 °
ESA defines "critical habitat" as those areas "essential to the conservation of
the species, ' 71 and the statute defines "conservation" to mean "the use of all
methods and procedures which are necessary to bring any endangered species
or threatened species to the point at which the measures provided pursuant
to [ESA] are no longer necessary." ' In short, the standard for critical habitat
is clearly one of recovery alone. 3 In contrast, the standard for jeopardy is
easier to satisfy, because a federal action must reduce both survival and
recovery before triggering the consultation process. Thus, under the current
regulations, federal actions that adversely affect critical habitat essential for
recovery but not survival (for example, designated unoccupied areas) do not
trigger the consultation process. Clearly the regulations are inconsistent with
the statute because they essentially equate the jeopardy and the
destruction/adverse modification standards, making the latter standard
meaningless.
Unfortunately, rather than revise the regulations to reflect congressional
intent, FWS has adhered to its unsound regulations as support for the
proposition that "the adverse modification of critical habitat consultation
standard is nearly identical to the jeopardy consultation standard."'74 Both the
Fifth and Tenth Circuits have determined that the Services' regulation
applying a "survival and recovery" standard to destruction/adverse
modification is inconsistent with congressional intent." Plaintiffs, however,
have yet to facially challenge the regulations, so they remain in effect.
70

Id.

7116 U.S.C. § 1532(5)(A) (2000).
72

1d. § 1532(3).
" See also 50 C.F.R. § 402.02 (defining "recovery" as "improvement in the status of listed
species to the point at which listing is no longer appropriate under the criteria set out in
section 4(a)(1) of the Act").
74 FWS Intent to Clarify Role of Habitat, supra note 28, at 31,872.
"' Sierra Club v. United States Fish & Wildlife Serv., 245 F.3d 434, 443 (5th Cir. 2001)
(noting that the rarity of CHD is contrary to congressional intent and that this rarity is
attributable to "the manner in which the Services have defined the jeopardy and destruction/
adverse modification standards"); see N.M. Cattle Growers Ass'n v. United States Fish &
Wildlife Serv., 248 F.3d 1277, 1283 n.2 (10th Cir. 2001) (noting that although the regulatory
definitions for "jeopardy" and "destruction or adverse modification" were not before the
court, "federal courts have begun to recognize that the results they produce are inconsistent
with the intent and language of the ESA" (citing Sierra Club, 245 F.3d at 434)).
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The Baseline Approachfor DeterminingEconomic Impacts of Critical
HabitatDesignations

B.

Congress intended the Secretaries to designate critical habitat concurrently with listing "to the maximum extent prudent and determinable....76
By using the word "determinable," Congress recognized that "the
combination of biological studies and the economic analysis required under
Section [4] of[ESA]... may [make it] difficult to determine the most appropriate critical habitat within the time frame contained in the legislation for
the listing of species.""' According to the legislative history, Congress felt
strongly, however, that, where the biology relating to the
status of the species is clear, [the species] should not be
denied the protection of the Act because of the inability of the
Secretary to complete the work necessary to designate critical
habitat . . . [Congress] expects the agencies to make the
strongestattemptpossible to determinecriticalhabitatwithin
the time period designatedfor listing, but stresses that the
listing of species is not to be delayed in any instance past the
time period allocated for such listing ... .7'
Consequently, "designation is to occur at the earliestpossible time, not to
exceed twelve months after publication of the final listing rule." 9 Whether
deficient information concerning economic effects could make CHD "not
determinable" remains an unsettled issue, although such a conclusion would
undoubtedly be contrary to congressional intent to give priority to the
conservation of the ecosystems on which listed species depend."0
The Secretaries have broad discretion in deciding whether to exclude
particular areas from a CHD. i ESA states, "[tihe Secretary may exclude any
76

16 U.S.C. § 1533(a)(3) (2000).

77N.

Spotted Owl v. Lujan, 758 F. Supp. 621, 626 (W.D. Wash. 1991) (quoting H.R. REP.
No. 567, at 19-20 (1982), reprinted in 1982 U.S.C.C.A.N. 2807, 2819-20).
78 Id. (citing H.R. REP. No. 567, at 19-20 (1982), reprintedin 1982 U.S.C.C.A.N. 2807,
2819-20).
' 9 1d. (citing H.R. CONF. REP. No. 835 (1982), reprintedin 1982 U.S.C.C.A.N. 2860,2865).
'0 See 16 U.S.C. § 153 l(b) (2000); Pac. Rivers Council v. Thomas, 936 F. Supp. 738, 743
(D. Idaho 1996).
8 Trinity County Concerned Citizens v. Babbitt, No. CIV.A.92-1194, 1993 WL 650393, *5
(D.D.C. 1993); Douglas County v. Lujan, 810 F. Supp. 1470, 1479 (D.Or. 1992).
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area from critical habitat if [the Secretary] determines that the benefits of
such exclusion outweigh the benefits of specifying such area as part of the
critical habitat.... ,,8 2 This discretion, however, is not completely unbridled;
the Secretary may not exclude an area if failure to designate that area will
result in the extinction of the species at issue.8 3 Also, under ESA, CHD must
be based on "the best scientific data available ... after taking into consideration the economic impact, and8 4any other relevant impact, of specifying
any particular area as critical .... ,
Although ESA imposes high standards with respect to the adequacy of
scientific information in making a CHD, the statute imposes no such standard
with respect to the adequacy of the economic information the Secretary must
consider before designation. Congressional choice of the wording "taking
into consideration" suggests that the Secretaries merely must give economics
"continuous and careful thought," or must "take[] [economics] into account.' ' ss ESA regulations offer little guidance, except to require the Services
to consider "probable" economic impacts.8 6 Indeed, as the legislative history
asserts, "[tihe consideration and weight given to any particular impact is
completely within the Secretary's discretion."8 "
Until recently, the Services followed a "baseline approach" for
determining the economic effects of CHD. Under this approach, FWS and
NOAA Fisheries determined only the incremental cost associated with
CHD-the difference in cost between managing habitat for species recovery
(the destruction/adverse modification standard) and managing habitat for
species survival (the jeopardy standard). Because the agencies did not
promulgate the baseline approach through public notice and comment rule
82
83

16 U.S.C. § 1533(b)(2) (2000); 50 C.F.R. § 424.19 (2002).
16 U.S.C. § 1533(b)(2); DouglasCounty, 810 F. Supp. at 1479. Furthermore, the Secretary

must respond in a timely manner to petitions seeking CHD revisions. The Secretaries,
however, retain discretion to "revise" CHD "from time-to-time" when "appropriate." 16
U.S.C. § 1533(a)(3)(A)(ii); see also Jumping Frog Research Inst. v. Babbitt, No. C99-01461
WHA, 1999 WL 1244149, at *2 (N.D. Cal. Dec. 15, 1999) (concerning the California redlegged frog, "agency may revise [CHD] where appropriate"); N. Spotted Owl v. Lujan, 758
F. Supp. 621,629 (W.D. Wash. 1991) ("Common sense dictates that [a listed species] would
be poorly served by a hastily crafted or uninformed [CHD]. Congress expressly provided for
periodic revisions to [CHDs] to avoid this result.").
84 16 U.S.C. § 1533(b)(2) (2000); see 40 C.F.R. § 424.12 (2002).
85 WEBSTER'S NINTH NEW COLLEGIATE DICTIONARY 246 (9th ed. 1983) (defining
consideration).
86 50 C.F.R. § 424.19 (2002).
87 H.R. REP. NO. 95-1625, at 17 (1978), reprintedin 1978 U.S.C.C.A.N. 9453, 9467.
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-making, at best it was entitled to Skidmore-type deference: 8 the baseline
approach must be persuasive in light of congressional intent.8 9
Before the Tenth Circuit decided Cattle Growers, both the courts and
the Services seem to agree that the baseline approach was consistent with
congressional intent to exclude consideration of costs during listing but to
permit their consideration during CHD. 9° Indeed, it is hard to image an
alternative approach that would be more persuasive and still be consistent
with congressional intent. Nonetheless, as discussed below, the Tenth Circuit
seemed to have elevated the importance of economics in the ESA context at
the expense of habitat protection essential for recovery. This result cannot be
one that Congress had in mind when it announced that the purpose of the
ESA was to conserve species and the ecosystems on which they depend. 9'
C.

New Mexico Cattle Growers v. United States Fish & Wildlife
Service and Over Inclusive Economic Analyses as a Means of
Delaying CriticalHabitatDesignations

In 1995, FWS listed the southwestern willow flycatcher as an endangered species but deferred CHD until the agency could collect more
information.92 Two years later, the Southwest Center for Biological Diversity
sued to compel FWS to designate critical habitat for the fewer than five
hundred nesting pairs remaining in seven states, including New Mexico.93 As
a result, FWS designated nearly six hundred miles of stream and riverbeds
for the riparian nesting bird." FWS applied the baseline approach to
conclude that CHD would have not have "any additional economic effects
beyond those that may have been caused by listing and by other statutes." '
" Christensen v. Harris County, 529 U.S. 576, 587 (2000) (citing Skidmore v. Swift & Co.,
323 U.S. 134, 140 (1944)).
s9 Id.

90 See infra notes 109-10 and accompanying text.
9116 U.S.C. § 1531(b) (2000); Pac. Rivers Council v. Thomas, 936 F. Supp. 738, 743 (D.
Idaho 1996).
92 Final Rule Determining Endangered Status for the Southwestern Willow Flycatcher, 60
Fed. Reg. 10,694 (Feb. 27, 1995).
" Southwest Ctr. for Biological Diversity v. Babbitt, Civ. No. 96-1874-PHX-RGS (D. Ariz.
Mar. 20, 1997).
" Final Determination of Critical Habitat for the Southwestern Willow Flycatcher, 62 Fed.
Reg. 39,129 (July 22, 1997).
" Fish & Wildlife Serv., Economic Analysis of Critical Habitat Designation for the
Southwestern Flycatcher, S3 (1997), quoted in N.M. Cattle Growers Ass'n v. United States
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On March 6, 1998, a coalition of New Mexico agricultural and industrial interests filed suit in the District Court for the District of New
Mexico, alleging that "FWS did not follow proper procedures pursuant to the
ESA in the consideration of economic impacts" during the CHD process.96
The district court rejected this claim, noting that:
[t]he FWS has broad discretion to balance the economic
impact of designation against the benefits, and may exclude
a particular area if the Service determines "that the benefits
of such exclusion outweigh the benefits of specifying such
area as part of the critical habitat," unless to do so would
result in the extinction of the species.97
The court further observed that after conducting this economic analysis,
"FWS is authorized, but not required, to exclude areas based upon its
finding."9' Ultimately, the district court upheld the CHD. 99 The coalition
appealed to the Tenth Circuit. °
The Tenth Circuit reversed the lower court, deciding that "the baseline
approach to economic analysis is not in accord with the language or intent of
the ESA."'' 1 The court reached this conclusion by determining that ESA
regulations, which equate the standard forjeopardy with that for destruction/
adverse modification, made the baseline approach, and thus the consideration
of economic impacts, "essentially without meaning .... "102 According to the
Tenth Circuit, ESA regulations "have been the cause of much confusion in
that they inform the FWS's interpretation of the ESA's economic impact
language."' 3 The court's observation was overstated. While the regulations
Fish & Wildlife Serv., 248 F.3d 1277, 1286 (10th Cir. 2001).
96
N.M. Cattle Growers Ass'n v. United States Fish & Wildlife Serv., 81 F. Supp. 2d 1141,
1148 (D.N.M. 1999).
9 Id. at 1157 (citing 16 U.S.C. § 1533(b)(2) (2000); 50 C.F.R. § 424.19 (2002)).
98 Id.

" Id. at 1159 (Judge Hansen concluding "the designation is based on reasonable
interpretations of the ESA's requirements for critical habitat designation and on a clearly
permissible construction of the statute").
"oSee N.M. Cattle Growers Ass'n v. United States Fish & Wildlife Serv., 248 F.3d 1277
(lOth Cir. 2001).
101Id. at 1285.
102
03

'

Id.
Id. at 1283 (citing Sierra Club v. United States Fish & Wildlife Serv., 245 F.3d 434 (5th

Cir. 2001)).
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reflect the Agency's interpretation ofjeopardy and destruction/adverse modification, they do not reflect FWS's interpretation of economic impacts.
Instead, the baseline approach represents FWS's interpretation of its statutory
duty to "tak[e] into consideration the economic impact[s]" of CHD but not
of listing.l
Rather than focusing on unsound regulations equating the jeopardy and
destruction or adverse modification standards, the Tenth Circuit should have
focused on whether FWS' s baseline approach was a persuasive interpretation
of congressional intent to prohibit economic considerations during the listing
process, but to allow (though not require °5 ) economic considerations to
modify critical habitat designations. Instead, the Tenth Circuit decided that
"Congress intended that the FWS conduct a full analysis of all the economic
impacts of a [CHD], regardless of whether those impacts are attributable coextensively to other causes."'" 6 Presumably, these "co-extensive" causes may
include those incurred during the listing process. 7 The court's conclusion
was unsupported by the plain language and legislative history of ESA. Under
section 4 of the Act, the Secretaries are to make listing decisions "solely on
the basis of the best scientific and commercial data available...." 1 o8 As the
legislative history reveals, "economic considerations have no relevance to
determinations regarding the status of species" and "will not apply to any
phase of the listing process. ' 9 The Tenth Circuit's approach undermined
this congressional intent, particularly to the extent that cost considerations
may delay CHDs that otherwise should accompany listing. Contrary to the
Tenth Circuit's interpretation, which permits consideration of economic
impacts "co-extensive" with listing, Congress intended "[t]he balancing
between science and economics [to] occur subsequent to listing through the
exemption process."' 10
The Tenth Circuit seems to substitute its own methodology for assessing
the economic impacts of CHD, requiring a full economic analysis as opposed
16 U.S.C. § 1533(b)(2) (2000).
o ESA says the Secretary "may" exclude areas from the CHD if the benefits of exclusion
outweigh the benefits of inclusion. Id.
106 Cattle Growers, 248 F.3d at 1285.
I7Id. at 1283.
10 16 U.S.C. § 1533(b)(1)(A).
0
9 H.R. CONF. REP. No. 97-835, at 20 (1982), reprintedin 1982 U.S.C.C.A.N. 2860, 2861.
Note further, "[r]etention of the word 'commercial' is not intended, in any way, to authorize
the use ofeconomic considerations inthe process of listing a species." H.R. REP. No. 97-567,
at020 (1982), reprintedin 1982 U.S.C.C.A.N. 2807, 2820.
" H.R. REP. No. 97-567, at 12 (1982), reprintedin 1982 U.S.C.C.A.N. 2807, 2812.
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to FWS's baseline approach. The court should have limited its decision to
determining whether the FWS methodology was consistent with congressional intent. Then, if it decided that the baseline approach was
inconsistent with congressional intent, the court should have remanded the
flycatcher CHD to the Agency to choose a methodology consistent with congressional intent and revise its economic analysis accordingly.
Cattle Growers was not the first time the Tenth Circuit has misconstrued congressional intent in an effort to equate the importance of the
economic impacts analyses with the recovery needs of listed species. In a
case involving CHDs for the spikedace and the loach minnow, Catron
CountyBoardof Commissionersv. UnitedStates Fish & Wildlife Service, the
court interpreted the Secretary's statutory directive to take into consideration
economic impacts during CHD as "cursory.""' Consequently, the Tenth
Circuit decided that "ESA procedures [did not] displace[] [the National
Environmental Policy Act ("NEPA")] requirements" and ruled that the
Secretary was required to prepare an environmental assessment ("EA") of the
impacts of CHD." 2 Relying on Catron County, the plaintiffs in Cattle
Growers challenged the adequacy of the EA in district court, alleging that
FWS violated NEPA in applying the baseline approach because the FWS
failed to "take a 'hard look' at the impacts of CHD on the human environment." ' The district court rejected the plaintiff's NEPA claims, upholding
the adequacy of the EA." 4 The Tenth Circuit did not reach the NEPA
County] casts
issue,' but the court did note that its "holding in' [Catron
6
"
Growers]."
[Cattle
in
position
doubt on the FWS's
The Tenth Circuit is the only circuit to decide that NEPA applies to
CHD. In Douglas County v. Babbitt, the Ninth Circuit expressly rejected the
I 75 F.3d 1429, 1436 (10th Cir. 1996).
12 Id. Section 102 of NEPA contains obligations imposed on federal agencies engaged in
actions that may affect the human environment. 42 U.S.C. § 4331 (2000). To fulfill these
obligations, NEPA regulations require agencies to prepare an environmental assessment
("EA"). 40 C.F.R. § 1501.4(b) (2003). The EA determines whether the agency may reach a
finding of no significant impact ("FONSI") on the environment or whether the agency should
prepare the more comprehensive environmental impact statement ("EIS"). 40 C.F.R. §
1501.4(c)-(e).
113N.M. Cattle Growers Ass'n v. United States Fish & Wildlife Serv., 81 F. Supp. 2d 1141,
1148 (D.N.M. 1999).
114Id. at

1162.

"' N.M. Cattle Growers Ass'n v. United States Fish & Wildlife Serv., 248 F.3d 1277, 1280,
1280-81 n.l (1Oth Cir. 2001).
6 Id. at 1284.
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notion that NEPA applies to CHD."7 The Ninth Circuit observed that "the
Secretary has no discretion to consider the environmental impact" of CHD
"where extinction is at issue .... ,,"" The only other circuit to consider the
issue, the Sixth Circuit, suggested in dicta that CHD serves the functional
equivalent of NEPA, and therefore that NEPA did not apply to CHD. 9 Both
the Ninth Circuit and the Sixth Circuit were "reluctant. .. to make NEPA
more of an 'obstructionist tactic' to prevent environmental protection" that
the Tenth Circuit seemingly sanctions. 20 Similarly, elevating the importance
of the economic analysis during CHD seems to be nothing more than an
"obstructionist tactic" designed to prevent species recovery and habitat
protection.
IT. NOAA FISHERIES JOINS FWS IN ABANDONING CRITICAL HABITAT
ESSENTIAL FOR SPECIES RECOVERY

Scientists estimate that over one hundred major salmonid stocks 2 ' have
become extinct.' Of the two hundred or so remaining salmon stocks, at least
half are "at high risk of extinction," one quarter are "at moderate risk of
extinction," and the remaining quarter are "of special concern."' 23 Habitat
17

tS

Douglas County v. Babbitt, 48 F.3d 1495, 1507-08 (9th Cir. 1995).
Id. at 1503.

,t Pac. Legal Found. v. Andrus, 657 F.2d 829, 835 (6th Cir. 1981). The analogy is as
follows. In the NEPA context, when determining whether a proposed action will have
significant effects on the human environment, the action agency must consider economic
impacts; give the public opportunity to comment; and publish the final decision. Similarly,
in the ESA context, when determining whether to exclude an area from a CHD, the
Secretaries must consider economic impacts; give the public opportunity to comment; and
publish the final decision. Thus, in the context of assessing economic effects, CHD is the
functional equivalent of NEPA.
20 Douglas County, 48 F.3d at 1508; see Pacific Legal Found., 657 F.2d at 838 (using
similar verbiage).
"21"Stock" refers to those "fish that spawn in a particular river system (or portion of it) at a
particular season, and that do not interbreed to any substantial degree with any group
spawning in a different place, or in the same place at a different season." Willa Nehlsen et
al., Pacific Salmon at the Crossroads:Stocks at Risk from California,Oregon, Idaho, and
Washington, 16 FISHERIES 4, 7 (1991) (citing W.E. Ricker, Hereditaryand Environmental
Factors Affecting Certain Salmonid Populations, in THE STOCK CONCEPT INPACIFIC
SALMON 19-160 (R.C. Simon & P.A. Larkin eds., 1972)).
122 Id. at 16.
121 Id. at 10. Salnonids facing a "high risk of extinction" were those stocks experiencing
declining spawning escapements (less than one adult salmonid per parent spawner returning
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loss and degradation is overwhelmingly the primary cause of these extirpations and continuing declines. In particular, land use practices including
agriculture, urbanization, industrialization, logging, mining, and grazing
contribute to habitat degradation, fragmentation, and destruction. 124 For some
salmonids, sedimentation associated with these practices may be the primary
cause of habitat degradation.12 Land use activities also have decreased estuarine, wetland, and riparian habitat for chinook, chum, and coho salmon,2 6 in
some cases by as much as ninety percent.' In addition to land use activities,
hydroelectric dams reduced or eliminated historically accessible habitats and
to spawn). Id. at 7. These stocks also included populations whose spawning escapements had
declined to fewer than two hundred individuals. Id. Salmonids facing a "moderate risk of
extinction" were those stocks with stable spawning escapements (one adult salmonid per
parent spawner returning to spawn). Id. at 8. These stocks were further characterized as those
that had stabilized after a previous period of declining escapement, with escapements of
more than two hundred individuals. Id. Salmonids "of special concern" were those stocks for
which "[rielatively minor disturbances" posed a threat, "[i]nsufficient information on
population trends exist[ed] but available information suggest[ed] [declines]," nonnative fish
posed a threat to genetic variation, or unique characters of the stocks merited special
attention. Id.
124
Endangered and Threatened Species; Proposed Threatened Status and Designated Critical
Habitat for Hood Canal Summer-Run Chum Salmon and Columbia River Chum Salmon, 63
Fed. Reg. 11,774, 11,784 (Mar. 10, 1998) [hereinafter Proposed Chum CHD]; Endangered
and Threatened Species; Proposed Threatened Status and Designated Critical Habitat for
Ozette Lake, Washington Sockeye Salmon, 63 Fed. Reg. 11,750, 11,763 (Mar. 10, 1998)
[hereinafter Proposed Sockeye CHD]; Endangered and Threatened Species; Threatened
Status for Southern Oregon/Northern California Coast Evolutionary Significant Unit (ESU)
of Coho Salmon, 62 Fed. Reg. 24,588, 24,592 (May 6, 1997) [hereinafter Listing Not
Warranted for Oregon Coast Coho ESU]; NAT. OCEANIC &ATMOSPHERICADMiN., FACTORS
CONTRIBUTING TO THE DECLINE OF CHINOOK SALMON: AN ADDENDUM TO THE 1996 WEST
COAST STEELHEAD FACTORS FOR DECLINE REPORT 5-6 (1998) [hereinafter FACTORS
CONTRIBUTING TO DECLINE OF CHINOOK ESUS]; NAT. OCEANIC & ATMOSPHERIC ADMIN.,
FACTORS FOR DECLINE: A SUPPLEMENT TO THE NOTICE OF DETERMINATION FOR WEST
COAST STEELHEAD UNDER THE ENDANGERED SPECIES ACT 14-28 (1996) [hereinafter
FACTORS CONTRIBUTING TO DECLINE OF STEELHEAD ESUS].
"' Proposed Sockeye CHD, supranote 124, at 11,763; FACTORS CONTRIBUTING TO DECLINE

OF CHINOOK ESUs, supranote 124, at 6.

126 Proposed Chum CHD, supra note 124, at 11,784; ListingNot Warranted for Oregon Coast
Coho ESU, supra note 124, at 24,592; FACTORS CONTRIBUTING TO DECLINE OF CHINOOK
ESUS, supra note 124, at 9.
12
' FACTORS CONTRIBUTING TO DECLINE OF CHINOOK ESUS, supra note 124, at 6. Land use
activities have eliminated between eighty and ninety percent of historic riparian habitat from
the West. Id. One-third of Washington and Oregon wetlands and more than ninety percent
of California wetlands are gone. Id. at 9.
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otherwise impeded passages for chinook salmon, coho salmon, and steelhead.' Water storage, withdrawal, and irrigation diversions further reduce
salmonid habitat quality by reducing instream flows, increasing water temperatures, reducing dissolved oxygen, and introducing exotic predators." 9
Based on these habitat-related threats to salmonid recovery, NOAA
Fisheries identified ten elements essential for recovery: water quality, water
quantity, water temperature, water velocity, substrate, cover or shelter, food,
riparian vegetation, space, and safe passage. 30 NOAA Fisheries then applied
a watershed approach to designate critical habitat for nineteen salmonid
ESUs. 3 ' In adopting its watershed approach to CHD, the Service acknowledged that (1) salmonid habitat is naturally variable, making precise mapping
difficult, (2) salmonid habitat needs are diverse, requiring consideration of
all habitat types supporting freshwater and estuarine life stages, and (3)
linkages between aquatic areas and adjacent riparian and upland areas are
32

important.1

National Association of Home Builders v. Evans and Other Efforts to
Undermine CriticalHabitatDesignations

A.

In November 2000, six months before the Tenth Circuit decided Cattle
Growers, the National Association of Home Builders challenged the critical
habitat and the essential fish habitat1 33 designations in the D.C. District
Id. at 10; see Listing Not Warranted for Oregon Coast Coho ESU, supra note 124, at
24,592; FACTORS CONTRIBUTING TO DECLINE OF STEELHEAD ESUS, supranote 124, at 6-13.
129 FACTORS CONTRIBUTING To DECLINE OF STEELHEAD ESUs, supra note 124, at 6-13.
130 Proposed Chum CHD, supra note 124, at 11,789; Proposed Sockeye CHD, supra note
124, at 11,767; Endangered and Threatened Species: Proposed Endangered Status for Two
Chinook Salmon ESUs and Proposed Threatened Status for Five Chinook Salmon ESUs;
Proposed Redefinition, Threatened Status, and Revision of Critical Habitat for One Chinook
Salmon ESU; Proposed Designation of Chinook Salmon Critical Habitat in California,
Oregon, Washington, Idaho, 63 Fed. Reg. 11,482, 11,511 (Mar. 9, 1998) [hereinafter
Proposed Chinook CHD].
.32000 CHD, supra note 15, at 7,767.
128

132

Id.

The Magnuson Stevens Fishery Conservation and Management Act of 1996, 16 U.S.C.
§§ 1801-1854 (2000), requires the Secretary of Commerce to recommend essential fish
habitat for federally managed fishery species. Id. § 1855(b)(1)(B). "[E]ssential fish habitat"
("EFH") includes "waters and substrate necessary to fish for spawning, breeding, feeding,
or growth to maturity." Id. § 1802(10). "'Waters' include aquatic areas and their associated
physical, chemical, and biological properties," and may include those aquatic areas
historically used by salmonids. 50 C.F.R. § 600.10 (2003). "[S]ubstrate" comprises not only
133
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Court, alleging that the foregoing economic analysis was deficient. 3 4 In
March 2002, nearly a year after the Tenth Circuit's ruling in Cattle Growers,
NOAA Fisheries and the Association settled the case by vacating all of the
critical habitat designations. 35 This settlement was neither the first nor the
last of its kind: in the aftermath of Cattle Growers both FWS and NOAA
Fisheries have chosen to settle with industry by vacating other CHDs rather
than defending the baseline approach in other circuits.'36
sediment and other underlying structures but also associated benthic communities. Id.
"[N]ecessary" means that which is "required to support a sustainable fishery" and a "healthy
ecosystem." Id.
In a press release announcing its settlement with the National Home Builders
Association, NOAA Fisheries pointed to "essential fish habitat" as a mechanism that could
protect salmonid habitat. Press Release, Nat'l Oceanic & Atmospheric Admin., U.S. Dep't
of Commerce News, Administration Seeks to Maintain Essential Fish Habitat While
Proposing to Withdraw and Revisit Its Critical Habitat Designations, (Mar. 11, 2002). The
Secretary's designation and consultation obligations concerning EFH differ, however, from
those obligations concerning critical habitat in two important ways. First, under ESA, federal
agencies "shall ... insure that any action ... is not likely to ... result in . . . adverse
modification of [critical habitat] .... ." 16 U.S.C. § 1536(a)(2) (2000). The MagnusonStevens Act does not contain a similar non-discretionary requirement-agencies are free to
act as long as they explain why they have chosen not to follow the recommendation of the
Secretary. Id. § 1855(a)(4)(B); 50 C.F.R. § 600.920(j). Second, unlike critical habitat, the
Secretary cannot designate riparian habitat as part of EFH because NOAA Fisheries
interprets "water and substrate" to preclude designation of upland areas. NAT. OCEANIC &
ATMOSPHERIC ADMIN., DRAFT TECHNICAL GUIDANCE TO NMFS FOR IMPLEMENTING THE

ESSENTIAL FISH HABITAT REQUIREMENTS FOR THE MAGNUSON-STEVENS ACT 99 (1998).

Given the weak standards and considerable agency discretion allowed under the MagnusonStevens Act, it is rather surprising that the Association in Home Builders was concerned
about the implications of EFH for land use. See NAT. ASS'N OF HOMEBUELDERS, SAVING
SALMON AND GROWTH: ISSUES IN FISH PROTECTION AND LAND DEVELOPMENT 3 (2000)
("Without this legal action, home builders in Washington believe there may be nothing to
stop the federal government from applying the same draconian measures to preservation
efforts for other endangered or threatened species around the country."); Eldon V.C.
Greenberg, EssentialFish Habitat:A New Regulatory Hurdlefor Development, [1999] 29
Envtl. L. Rep. (Envtl. L. Inst.) 10,463, 10,468 (1999).
34
Nat'l Ass'n of Home Builders v. Evans, No. 00-CV-2799, 2002 WL 1205743, * 1(D.D.C.
Apr. 30, 2002).
'" Id. at *5.
"3 ' See Kay, supra note 21 (mentioning ongoing and proposed challenges of critical habitat
designations for California red-legged frog, cactus ferruginous pygmy owl, northern spotted
owl, marbled murrelet, Alameda whipsnake, western snowy plover, and arroyo toad); New
Mexico EndangeredSpecies Case Sparks Others, supra note 21 (mentioning ongoing and
proposed challenges ofcritical habitat designation for California gnatcatcher, San Diego fairy
shrimp, piping plover, spikedace, loach minnow, Arkansas River shiner, Rio Grande silvery
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In addition to Home Builders, at least two other D.C. District Court
decisions affirmed the agencies' retreat as a discretionary adoption of the
economic analysis approach imposed by the Tenth Circuit. 137 This ratification
by the D.C. District Court runs contrary to its earlier position in its 1993
decision, Trinity County Concerned Citizens v. Babbitt, where the court
affirmed FWS's baseline approach to economic impacts analyses during
CHD.'38 Like the plaintiffs in Cattle Growers, the plaintiffs in Trinity County
argued that the Secretary had to include all economic impacts of designating
critical habitat, including those occurring as a result of listing.'39 Under the
plaintiffs' reading of the statute, these costs included those incurred through
implementation of ESA's jeopardy and no-take provisions." 4 But because
ESA "expressly" forbids the Secretary from considering economic costs in
the decision to list a species, the court rejected the plaintiffs' interpretation
as "contrary to the language of [§ 4(b)(2) of ESA].''
Interestingly, in Home Builders,the D.C. District Court recognized that
its agreement with the Tenth Circuit meant that it was disagreeing with an
earlier opinion from its own district. 142 The court, however, resolved this
issue by stating that it was not bound by the Trinity County opinion because
"District Court decisions do not establish binding precedent."' 43 The court
then embraced the Tenth Circuit's opinion as "well-reasoned and comport[ing] with the express statutory language of Congress .... "'44
minnow).

117Bldg. Indus. Legal Def. Found. v. Norton, 231 F. Supp. 2d 100 (D.D.C. 2002) (vacating

CHD for the arroyo southwestern toad and the Riverside fairy shrimp); Home Builders Ass'n
ofN. Cal. v. Norton, Civ. No. 01-1291 (RJL) (D.D.C. Nov. 6,2002). In another case decided
by the district court of Arizona, Nat 'l Ass 'n of Home Builders v. Norton, the court granted
a FWS motion for a voluntary remand of the CHD for the cactus ferruginous pygmy-owl.
Civ. No. 00-CV-903, 2001 WL 1876349, *5 (D.D.C. Sept. 21, 2001). In that case,

environmentalists had intervened and asked the court to "issue instructions clarifying that it
does not endorse the Tenth Circuit's opinion" in Cattle Growers. Id. at *1 (quoting

Defendant-Intervenors' motion). The court vacated the CHD without addressing whether it
agreed with the Tenth Circuit. Id. at *5.
"" Trinity County Concerned Citizens v. Babbitt, No. CIV.A.92-1194, 1993 WL 650393, *4

(D.D.C. Sept. 20, 1993).
131
Id. at *3.
140

See 16 U.S.C. §§ 1536(a)(2), 1538(a)(1).

14 Trinity County, 1993 WL 650393 at *4.

142Nat'l Ass'n. ofHome Builders v. Evans, No. 00-CV-2799, 2002 WL 1205743, *2(D.D.C.

Apr. 30, 2002).
143
Id. (citing In re Executive Office of President, 215 F.3d 20, 24 (D.C. Cir. 2000)).
144

Id. at *3.
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Whether the Tenth Circuit's opinion was well-reasoned or not, the D.C.
District's ratification of Cattle Growers and its subsequent approval of a
settlement agreement rescinding critical habitat for nineteen ESUs will have
serious consequences for Pacific Northwest salmon and steelhead. These
consequences become more apparent after considering the extent to which
habitat-related threats led to the initial salmonid listings at issue in Home
Builders.The next section discusses these habitat-related threats and explains
how they relate to NOAA Fisheries' 2000 CHDs.
B.

Controversy over DesignationofRiparianAreas

Much of the controversy surrounding CHDs undoubtedly stems from
the designation of riparian habitat. Indeed, several members of the public
commented on this aspect of proposed CHDs, with some questioning NOAA
Fisheries' authority to designate riparian areas and alleging the agency's
decision to do so was "arbitrary and excessive."' 45 For the chinook, chum,
and sockeye ESUs, NOAA Fisheries originally proposed designating three
hundred-foot riparian buffers on either side of proposed designated
reaches."4 These buffers were the same size as those recommended by the
Forest Ecosystem Management Analysis Team ("FEMAT") to "maintain and
restore" riparian vegetation and intermittent stream function of federal forests
lying within the range of the northern spotted owl. 47 In the final rule, NOAA
Fisheries adhered to its position that riparian areas are essential to salmonid
recovery.'48 After considering public comment, however, the Service abandoned the three hundred-foot buffers, instead designating qualitative buffers
49
similar to those it had proposed initially for the coho and steelhead ESUs.'
14'2000 CHD, supra note 15, at 7,768.

Proposed Chum CHD, supra note 124, at 11,791; Proposed Sockeye CHD, supra note
124, at 11,769; Proposed Chinook CHD, supra note 130, at 11,514-15.
146

147FOREST SERV. & BUREAU OF LAND MGMT., RECORD OF DECISION FOR AMENDMENTS TO
FOREST SERVICE AND BUREAU OF LAND MANAGEMENT PLANNING DOCUMENTS WITHIN THE

RANGE OF THE NORTHERN SPOTrED OwL 7, 9 (1994) [hereinafter NFP ROD]. The Northwest
Forest Plan adopts an ecosystem approach to forest management, requiring agencies to assess
the effects of federal land management on watershed health. The plan's aquatic conservation
strategy ("ACS") helps guide federal forest activities within riparian reserves, particularly
where fish-bearing streams are at issue. See id. at 9-10. FEMAT is the scientific team that

helped develop ACS in the Northwest Forest Plan.
2000 CHD, supra note 15, at 7,768.
I4
Id. at 7,769; see also Designated Critical Habitat: Proposed Critical Habitat for Nine
Evolutionarily Significant Units of Steelhead in Washington, Oregon, Idaho, and California,
'4
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NOAA Fisheries designated those riparian areas that provide shade, regulate
sediment, nutrients, or chemicals, stabilize stream banks, or provide large
woody debris or other organic inputs. 5
According to NOAA Fisheries, "[s]treams and stream functioning are
inextricably linked to adjacent riparian and upland... areas."'' . Riparian
areas serve numerous "important watershed functions" with direct benefits
for salmonids.'52 Riparian vegetation "shades... stream[s], stabilizes banks,
and provides ...large woody debris" and organic input for streams.' 53
Riparian areas also "store[] sediment, recycle[] nutrients and chemicals,
[stabilize hydrology], and control[] microclimate. ' 54 U ortunately, human
activities such as logging, grazing, and agriculture may harm stream
functions directly55 and indirectly by interfering with these important riparian
zone processes.
NOAA Fisheries' position regarding designation ofriparian areas stands
in sharp contrast with FWS'. The recently proposed critical habitat for bull
trout provides a good example of the differences between the agencies."'
Like NOAA Fisheries, FWS recognized that aquatic habitat quality was
"intrinsically related" to riparian areas and that human effects in riparian
areas could have "demonstrable effects" on the aquatic environment. 57
1 Like
NOAA Fisheries, FWS recognized that "[r]iparian vegetation.., influences
instream habitat.., by providing shade," stabilizing banks, and generating
large woody debris and other organic matter.' Finally, FWS admitted that
"[t]he importance of riparian vegetation and channel bank condition for
providing rearing habitat for salmonids ... is well documented . ... 5'
Nonetheless, without explanation, FWS did not propose designating any
riparian areas as critical habitat." 6 Environmentalists will undoubtedly raise
64 Fed. Reg. 5,740, 5,743-44 (Feb. 5, 1999) [hereinafter Proposed Steelhead CHD];
Proposed Critical Habitat for the Oregon Coast Coho Salmon Evolutionarily Significant Unit,
64 Fed. Reg. 24,998, 25,002 (May 10, 1998) [hereinafter Proposed Coho CHD].
150 2000 CHD, supra note 15, at 7,769.
'1 Id. at 7,768.
15
2

153

Id.
Id.

154Id.

155 Id.
56
1

See Proposed Bull Trout CHD, supra note 15.
71,247.
158 Id. at 71,307.
157Id. at
59

Id.

6

Id. at 71,247.

1

1 0

N.M CATTLE GROWERS ASS'N

2004]

this criticism during the public commenting process, especially given the
cooling influence16ofriparian vegetation and the cold-water temperature needs
of the bull trout.
C.

ExcludingInaccessibleAreasfrom CriticalHabitatDesignations

ESA requires the designation of unoccupied areas if such areas are
essential for recovery. 62 NOAA Fisheries recognized that upstream areas,
inaccessible headwaters, and intermittent streams provide key habitat
elements "crucial" for fish downstream. 63 Rather than designating inaccessible though historically occupied habitat, however, NOAA Fisheries
decided that the "most prudent approach to characterizing critical habitat"
was to include only those areas accessible to the salmonids.' 64 As a result,
NOAA Fisheries declined to designate historical habitat rendered inaccessible by dams.
In its 2000 CHD, NOAA Fisheries candidly admitted that it has yet to
assess whether blocked habitat is essential for recovery or to assess the
economic impacts of designating such areas. 65 In a sense, NOAA Fisheries
was arguing that the recovery benefits of blocked habitat are "not determinable" in the absence of future studies and analyses.'" Whether NOAA
Fisheries actually made the "strongest attempt possible" to determine the
recovery benefits of designating habitat above dams as required by case law
and legislative history 67 is an open question. Meanwhile, NOAA Fisheries
has promised "not... to 'write off' potential habitats above ... dams" but
has deferred consideration ofblocked habitat to future section 7 consultations
and recovery planning."'

1

' Temperatures above fifty-nine degrees Fahrenheit limit the distribution of the species. Id.
at 71,237; see also Endangered and Threatened Wildlife and Plants; Determination of
Threatened Status for the Klamath River and Columbia River Distinct Population Segments
ofBull Trout, 63 Fed. Reg. 31,647, 31,660 (June 10, 1998) (discussing the destructive effects
of riparian grazing on water temperatures and other bull trout habitat parameters).
162 16 U.S.C. § 1532(5)(A)(ii) (2000).
3632000

16 Id.
165 Id.

CHD, supranote 15, at 7,767.

at 7,770.

'66 See discussion supra Part II.
67
1 N. Spotted Owl v. Lujan, 758 F.

Supp. 621,626 (W.D. Wash. 1991) (citing H.R. REP. NO.
567, at 19-20 (1982), reprintedin 1982 U.S.C.C.A.N. 2807, 2819-20).
"6 2000 CHD, supra note 15, at 7,770.
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For many aquatic species, the Services' reluctance to realize the
recovery potential of historical habitat made inaccessible by dams is
troubling.'69 Interestingly, NOAA Fisheries has not always held this position,
particularly with respect to Snake River salmonids. 70 The decline of the
Snake River ESUs is largely attributable to the construction and operation of
four United States Army Corps of Engineers dams on the lower Snake
River.1 71 These dams not only have increased juvenile mortality but also have
72
blocked and inundated historically accessible spawning and rearing habitat.'
In its CHDs for Snake River sockeye and chinook, NOAA Fisheries designated historically accessible habitat above the dams with the exception of
reaches above the Dworshak and Hells Canyon Dams. 173 In fact, even in the
absence of critical habitat, NOAA Fisheries at one time believed that breach169 For an example, see Endangered and Threatened Wildlife and Plants; Designation of
Critical Habitat for the Gulf Sturgeon; Final Rule, 68 Fed. Reg. 13,370 (Mar. 19, 2003). In
this final CHD, the Services acknowledged that the Gulf sturgeon's decline was exacerbated
by habitat loss associated with the construction of dams that have "severely restricted...
access to historic migrationroutes and spawning" habitat. Id. at 13,370. The Services decided
not to designate unoccupied habitat upstream of dams in the Apalachicola River Basins on
the basis that habitat downstream of the dams was sufficient merely to sustain a Gulf
sturgeon population. Id. at 13,380.
170 Four ESUs are found in the Snake River Basins: Snake River spring/summer chinook
salmon, Snake River fall chinook salmon, Snake River sockeye salmon, and Snake River
steelhead. Endangered and Threatened Species: Listing of Several Evolutionary Significant
Units (ESUs) of West Coast Steelhead, 62 Fed. Reg. 43,937, 43,942 (Aug. 18, 1997);
Endangered and Threatened Species; Threatened Status for Snake River Spring/Summer
Chinook Salmon, Threatened Status for Snake River Fall Chinook Salmon, 57 Fed. Reg.
14,653, 14,659 (Apr. 22, 1992); Endangered and Threatened Species; Endangered Status for
Snake River Sockeye Salmon, 56 Fed. Reg. 58,619, 58,619 (Nov. 20, 1991).
17' As former Secretary of Interior Bruce Babbitt recently noted, "Snake River salmon have
declined by 90 percent since we built the four lower Snake River dams .... ." Bush
Administration Wrong to PitJobsAgainstEndangeredNorthwestSalmon, Says New RAND
Study, U.S. NEWSWIRE, Sept. 4, 2002, available at http://releases.usnewswire.con/
GetRelease.asp?id=108-09042002. The four lower Snake River dams are Ice Harbor, Lower
Monumental, Little Goose, and Lower Granite. See INDEP. SCI. GROUP, RETURN TO THE
RIVER: RESTORATION OF SALMONID FISHERIES IN THE COLUMBIA RIvER ECOsYSTEM 1, 7
fig. 1.2 (2000) (figure showing the major features of the Columbia River Basin hydropower
system). In fact, these ESUs also must pass the dams on the lower and middle Columbia
River. Thus, altogether, juvenile Snake River salmonids pass eight dams. Adults within these
ESUs then must traverse the same eight dams when migrating back upstream to spawn.
172
Id. at 151-52.
, 73 Designated Critical Habitat; Snake River Sockeye Salmon, Snake River Spring/Summer
Chinook Salmon, and Snake River Fall Chinook Salmon, 58 Fed. Reg. 68,543, 68,544 (Dec.
28, 1993).
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ing the lower Snake River dams was "more likely than any other hydrosystem action 4to meet survival and recovery criteria" for the listed Snake
7

River ESUs.1

Home Builders's revocation of critical habitat is unfortunate. While
NOAA Fisheries' CHDs were hardly exhaustive in terms ofrecovery benefits
for salmonid, they were certainly a step in the right direction. The revoked
CHDs recognized the importance of protecting habitat features essential
during all salmonid life stages. These CHDs also recognized the importance
of estuaries and adjacent riparian areas to salmonid recovery. Arguably, the
only serious flaw in the CHDs was NOAA Fisheries' failure to consider
whether inaccessible habitat was essential for salmonid recovery. As the next
part discusses, in the wake of Cattle Growers and Home Builders, the question remains whether other statutory mechanisms exist to provide the functional equivalence of CHD or otherwise protect habitat to facilitate species
recovery.
IV.

OTHER STATUTORY MECHANISMS THAT MAY PROTECT HABITAT
ESSENTIAL FOR SPECIES RECOVERY

The absence of critical habitat means that environmentalists and managers will have to rely on other statutory mechanisms for species recovery.
Unfortunately, although other such mechanisms may link habitat restoration
to species recovery, few of them are actually substantive, enforceable, and
adequate. This Part further explores these other mechanisms and explains
why they are inadequate for ensuring species recovery. This Part begins by
.Nat. Oceanic & Atmospheric Admin.,An Assessment ofLower Snake River Hydrosystem
Alternatives on Survival and Recovery of Snake River Salmonids, in U.S. ARMY CORPS OF
ENG'RS, LOWER SNAKE RIVER JUVENILE SALMONID MIGRATION FEASIBILITY

STUDY EIS,

app.A, at 6 (Apr. 1999), availableat http://permanent.access.gpo.gov/lps 1231 I/afis.pdf. In
the 1999 draft EIS, the Corps considered alternatives to artificial transportation for improving
juvenile salmon migration in the Lower Snake River. One of the alternatives was dam
breaching. U.S. ARMY CORPS OF ENG'RS, RECORD OF DECISION, LOWER SNAKE RIVER
JUVENILE SALMON MIGRATION FEASIBILTrY STUDY, PREFACE (2002), available at
http://www.nww.usace.army.mil/lsr. In the 2002 final EIS, NOAA Fisheries softened its
position considerably and instead concluded, "no single management action is likely to result
in sufficiently improved demography for spring/summer chinook salmon." NAT. MARINE
FISHERIES SERV., FINAL LOWER SNAKE RIVER JUVENILE SALMON MIGRATION FEASIBILITY
REPORT AND ENVIRONMENTAL IMPACT STATEMENT, app.A, at 10-1 (2002), available at

http://www.nww.usace.army.miJlsr/final-fseis/study-kit/studypage.htm.

828

WM. & MARY ENVTL. L. & POL'Y REV.

[Vol. 28:799

discussing three ESA provisions other than CHD that the Services often
argue provide sufficient habitat protection for recovery purposes: recovery
plans, section 7 consultation, and habitat conservation plans. This Part also
considers the efficacy of the National Forest Management Act ("NFMA")' 5
and NFMA regional forest plans such as the Northwest Forest Plan for
protecting and restoring habitat on national forests. The Part then considers
state water quality standards under the Clean Water Act ("CWA"), 76 and
how these standards may protect and restore fish habitat. This Part concludes
by noting that while each of these other measures may have some
advantages, they are inadequate for assuring species recovery and are
therefore no substitute for critical habitat.
A.

Recovery Plans, Section 7 Consultation,and HabitatConservation
Plans

In addition to listing species and designating critical habitat, section 4
of ESA requires the pertinent Secretary to develop and implement recovery
plans for listed species.177 Of the more than twelve hundred species listed
7
under ESA, at least seventy-five percent have some sort of recovery plan. 1
FWS has authored the vast majority of these plans for terrestrial plants and
animals. Although NOAA Fisheries has identified nine geographic regions
for salmonid recovery planning, '7 the Agency has yet to complete a recovery
plan for any of these regions.
Recoveryplans must contain descriptions of "site-specific management
actions," "objective, measurable criteria" to determine whether a species has
recovered and can be delisted on that basis, and estimates of resources, time,
and money needed to achieve recovery.' Unlike CHD, however, the Secre'"National Forest Management Act of 1976, 16 U.S.C. §§ 1600-1614 (2000).
,76
Federal Water Pollution Control Act of 1972, 33 U.S.C. §§ 1251-1387 (2000). Since the
1977 amendments, Congress refers to the Act as the Clean Water Act. Pub. L. No. 95-217,
91 Stat. 1566 (1977).
'77
16 U.S.C. § 1533(g) (2000).
178 In the United States, the actual number of listed species and recovery plans are 1262
and
986, respectively. Fish & Wildlife Serv., Summary ofListed Species and Recovery Plansas

of 03/03/2003, THREATENED & ENDANGERED SPECIES SYs., at http://ecos.fws.gov/tessl
html/boxscore.htrnl (last visited Mar. 18, 2003).
"' Nat'l. Marine Fisheries Northwest & Southwest Regions, Nat'l Marine Fisheries Serv.,
Recovery Planningfor West Coast Salmon, pt.4 (1999), at http://research.nwfsc.noaa.gov/

cbd/trtloverview.htm (last visited Mar. 18, 2003).

'80 16 U.S.C. §§ 1533(f)(1)(B)(i)-(iii).
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8
taries have broad discretion with respect to the timing of recovery plans. 1
Also unlike CHD, the Secretaries are not bound to use the "best scientific
information available," but just to consider all the information presented
during the public comment period.'82
Section 7 of ESA imposes two further requirements on federal agencies
proposing actions that may affect listed species or critical habitat. First,
section 7(a)(1) requires all federal agencies to use "their authorities in
furtherance of the purposes of [the] Act by carrying out programs for the
Second, section 7(a)(2) requires
conservation of [listed species] . *...""'3
to insure proposed federal
Services
with
the
consult
to
federal agencies
actions are "not likely to jeopardize the continued existence of any endangered species or threatened species or result in the destruction or adverse
modification of [critical habitat] .... ."i'
Despite section 7(a)(l)'s affirmative directive to the Services and other
agencies to use their authority to advance the purposes of the Act-that is,
to "provide a means whereby the ecosystems upon which endangered species
and threatened species depend may be conserved"' 85 -the agencies have yet
to promulgate a regulation implementing this provision.8 6 The courts could
interpret section 7(a)(1) to impose a duty on the Services to consult whenever
species conservation is at issue. To date, however, only the Fifth Circuit has
agencies to consult whenever
interpreted this provision to require federal
7
species.1
listed
necessary to conserve

See Or. Natural Res. Council v. Turner, 863 F. Supp. 1277, 1282 (D.Or. 1994) (holding
that the duty to prepare a recovery plan will be violated only if the Secretary "determine[s]
affirmatively not to develop a recovery plan, or possibly that the time lapse after listing and
before development and publication of a recovery plan was so great and so unreasonable as
to amount to a complete failure to fulfill a duty").
182 16 U.S.C. § 1533(f)(4).
183Id. § 1536(a)(1).
84 Id. § 1536(a)(2). The first step in this process is for the action agency to determine
whether the proposed action is likely to affect a listed species. If so, the action agency
conducts a biological assessment to determine whether the project would likely affect the
listed species. Id. § 1536(c)(1). If the action agency determines that the action is likely to
affect a listed species, then the agency must formally consult with the appropriate expert
agency. 42 U.S.C. § 4332 (2000).
185 16 U.S.C. § 153 1(b).
186 See 50 C.F.R. § 402.14(j). While the regulations authorize the agencies to include
"conservation recommendations" in biological opinions, such recommendations are not
legally binding. Id.
181

187

See Sierra Club v. Glickman, 156 F.3d 606, 616 (5th Cir. 1998). But see Sierra Club v.

Babbitt, 65 F.3d 1502, 1510 (9th Cir. 1995); Platte River Whooping Crane Critical Habitat
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In the absence of a CHD or a meaningful recovery standard applied to
designated critical habitat, the relevant standard with respect to section 7
consultations is survival.188 At least one commentator, however, has noted
that NOAA Fisheries' habitat-based approach to section 7 consultation
effectively equates long-term survival with recovery, thereby imposing the
higher standard of recovery on federal actions.8 9 Indeed, a 1999 document
outlines NOAA Fisheries' policy concerning section 7 consultations on
actions affecting Pacific salmonids, interpreting the "survival and recovery"
standard as follows:
Impeding a species' progress toward recovery exposes it to
additional risk, and so reduces its likelihood of survival.
Therefore, in order for an action to not "appreciably reduce"
the likelihood of survival, it must not prevent or appreciably
delay recovery. Salmon survival in the wild depends upon the
proper functioning of certain ecosystem processes, including
habitat formation and maintenance. Restoring functional
habitats depends largely on allowing natural processes to
increase their ecological function, while at the same time
removing adverse impacts of current practices. Along these
lines, the courts have recognized that no bright line exists in
the ESA regarding the concepts of survival and recovery.
Likewise, available scientific information concerning habitat
processes and salmon population viability indicates no
practical differences exist between the degree of function
essential for long-term survival and that necessary to achieve
recovery.190
Maint. Trust v. Fed. Energy Regulatory Conm'n, 962 F.2d 27, 34 (D.C. Cir. 1992) (deciding
that section 7(a)(1) did not expand FERC's existing authority to conserve listed species).
See supra Part H.A.
See Daniel J. Rohlf, Jeopardy Under the Endangered Species Act: Playing a Game
ProtectedSpecies Can't Win, 41 WASHBURN L.J. 114, 135-36 (2001).
19

190
NAT'LMARINE FISHERIES SERV.,THE HABITAT APPROACH: IMPLEMENTATION OF SECTION

7 OF THE ENDANGERED SPECIES ACT FOR ACTIONS AFFECTING THE HABITAT OF PACIFIC
ANADROMOUS SALMONIDS 3 (1999) (internal citations omitted) [hereinafter HABITAT
APPROACH]; see also Interagency Cooperation-Endangered Species Act of 1973, as
Amended; Final Rule, 51 Fed. Reg. 19,926, 19,934 (June 3, 1986) (codified at 50 C.F.R. pt.
402). In the final rule promulgating regulations to implement section 7 consultations, the
Services recognized that in some cases, no distinction between survival and recovery may
exist, stating that "[i]f survival is jeopardized, recovery is also jeopardized ....[I]t is
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Under this 1999 policy, NOAA Fisheries should issue a jeopardy finding
whenever it concludes that a federal action is likely to "appreciably delay
recovery" of listed salmonids.1 9
A finding of jeopardy or destruction/adverse modification does not
always terminate the proposed federal action, because the relevant Secretary
must suggest "reasonable and prudent alternatives" that the Secretary
"believes" the action agency may take to avoid jeopardy or destruction/
adverse modification, enabling the action agency to proceed with a modified
action." NOAA Fisheries' 2000 biological opinion' on dam operations,
hydroelectric projects, and juvenile salmon transportation in the Columbia
River Basin is an example of how NOAA Fisheries has used over two
hundred mitigation measures to avoid a jeopardy or destruction/adverse
modification finding, thereby sanctioning federal activities that otherwise
impair species survival and recovery.'94
difficult to draw clear-cut distinctions [between survival and recovery]." Id. at 19,934.
'"' HABITAT APPROACH, supranote 190, at 3.
192 16 U.S.C. § 1536(b)(3)(A) (2000).
"' NOAA Fisheries and FWS must issue a biological opinion ("BiOp") for any proposed
federal action likely to adversely affect listed species in the project area. Id. § 1536(b)(3)(A).
194 ARMY

CORPS OF ENG'RS

ET AL.,

BIOLOGICAL OPINION: REINITIALIZATION

OF

CONSULTATION ON OPERATION OF THE FEDERAL COLUMBIA RIVER POWER SYSTEM,
INCLUDING THE JUVENILE FISH TRANSPORTATION PROGRAM, AND 19 BUREAU OF RECLA-

MATION PROJECTS IN THE COLUMBIA BASIN (2000), available at http://www.nwr.noa.gov/

lhydrop/hydroweb/docs/Final/2000Biop.htnl[hereinafter BIOLOGICALOPINION]. In the 2000
BiOp, NOAA Fisheries concluded that the proposed dam operations would result injeopardy
and destruction/adverse modification for eight listed salmonids that spawn above the
Bonneville Dam. Id. at 8-3 (Snake River spring/summer chinook salmon); id.at 8-5 (Snake
River fall chinook salmon); id. at 8-7 (Upper Columbia River spring chinook salmon); id.
at 8-13 (Snake River steelhead); id. at 8-15 (Upper Columbia River steelhead); BIOLOGICAL
OPINION, supra, at 8-17 (Middle Columbia River steelhead); id. at 8-23 (Columbia River
chum salmon); id. at 8-25 (Snake River sockeye salmon). The NOAA Fisheries BiOp relied
on nearly two hundred measures, mostly involving off-site mitigation, as "reasonable and
prudent altemative[s]" to the existing dam operations for avoiding jeopardy. Id. at 9-1. The
illegality of these mitigation measures and thus the BiOp itself is the subject of recent
litigation. Nat'l Wildlife Fed. v. Nat'l Marine Fisheries Serv., 254 F. Supp. 2d 1196, 1211-12
(D.Or. 2003) (concluding that "[t]he record clearly establishes that NOAA improperly relied
on range-wide off-site federal mitigation actions that have not undergone section 7
consultation and non-federal mitigation actions that are not reasonably certain to occur in
order to reach the no-jeopardy conclusion as to eight of the 12 salmon ESUs"); see also
Michael C. Blumm& Melissa Powers, A voiding Dam BreachingThrough Offsite Mitigation:
NMFS's 2000 BiologicalOpinion on ColumbiaBasin HydroelectricOperations,32 ENVTL.

L. 241, 244-45 (2002).
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One serious limitation of section 7 consultations is their constrained
geographical scope. For the most part, federal agencies do not engage in
section 7 consultation for actions adversely affecting unoccupied habitat,
even if such habitat is essential for species recovery. Under ESA, the
Services may designate critical habitat in unoccupied areas essential for
recovery.'95 Of course, as long as the Services continue to refuse to apply the
never trigger
recovery standard to critical habitat, these unoccupied areas can
96
modification.1
destruction/adverse
on
section 7's prohibition
Another obvious limitation of section 7 consultations is their inapplicability outside the federal context. Thus, unless the relevant Service has
designated critical habitat, ESA does not prohibit state or private actions that
adversely affect the recovery but not the survival of listed species. To address
the importance of habitat for conservation on private lands, the Services rely
on section 10 of ESA. With certain significant restrictions, section 10 allows
the Services to permit individuals to take listed species "if such taking is
incidental to, and not the purpose of, the carrying out of an otherwise lawful
'
Before either Service can issue an incidental take permit
activity."197
98
("ITP"),1 the applicant must prepare a habitat conservation plan ("HCP").199
19'16 U.S.C. § 1532(5)(A)(ii) (2000).
196 For a further discussion of the limitations of section 7 consultation with respect to
unoccupied habitat, see Rohlf, supra note 189, at 139-40.
197 16 U.S.C. § 1539(a)(1)(B); see also 50 C.F.R. § 17.22(b)(2)(i) (2002) (FWS regulations),
§ 222.307(c)(2) (NOAA Fisheries regulations).
"" Generally, section 9 of ESA prohibits unauthorized "take" of listed species. 16 U.S.C. §
1538(a)(1)(B). ESA defines "take" broadly to include "harn." Id. § 1532(19). Throughtheir
regulations, NOAA Fisheries and FWS interpret "harm" as "[performing] an act which
actually kills or injures wildlife. Such act may include significant habitat modification or
degradation where it actually kills or injures wildlife by significantly impairing essential
behavioral patterns, including breeding, feeding or sheltering." 50 C.F.R. § 17.3 (2002). In
Babbitt v. Sweet Home Chapterof Communitiesfor a Greater Oregon, the Supreme Court
upheld the Services' definition of "harm" as a valid exercise of agency discretion in
interpreting ESA. 515 U.S. 687, 703-04, 708 (1995).
Although ESA only specifically prohibits unauthorized take ofendangered species, the
Services may apply the same or similar prohibitions to threatened species with minor
exceptions. 16 U.S.C. § 1533(d). For those species under FWS jurisdiction, a "special rule"
is required to exempt a threatened species from section 9's take prohibitions. 50 C.F.R. §§
17.31, 17.71 (2002). In contrast, for those species under NOAA Fisheries' jurisdiction, the
Agency must issue a rule requiring the application of section 9 protection to threatened
species. 50 C.F.R. §§ 223.101, 223.203 (2002).
199 16 U.S.C. § 1539(a)(2)(A). The HCP must specify (1) the impacts likely to result from the
authorized take, (2) the "steps the applicant will take to minimize and mitigate such impacts"
along with the funding that will be available to implement these steps, (3) alternative actions
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The Secretaries may approve an HCP and issue an ITP only after determining
that "the taking will not appreciably reduce the likelihood of the survival and
recovery of the [listed] species .... "'00
To date, the Services have approved more than four hundred HCPs,
covering approximately thirty million acres of state, tribal, and private
lands. 20 ' Recently, FWS and, to a lesser extent, NOAA Fisheries,20 2 have
begun to rely more on HCPs as a means of achieving species recovery and,
therefore, avoiding CHD on non-federal lands. For example, in its 2002
proposed rule designating critical habitat for bull trout, FWS excluded all
lands covered by HCPs on the basis that these lands "do not require additional special management considerations or protection.""2 3
Recent case law casts some doubt on the legality of excluding lands
covered by HCPs from CHDs. In Centerfor BiologicalDiversity v. Norton,
environmentalists challenged CHD for the Mexican spotted owl.2 "4 In the
final rule, FWS designated roughly one-third of the acreage it originally
proposed, excluding all federal and tribal lands.20 5 FWS argued that because
"adequate management [plans] ...[were] already in place" for federal and
tribal lands, additional special management was no longer necessary. 0 6 The

the applicant considered and reasons why the applicant rejected these alternatives, and (4)
such measure the Secretaries may require. Id. § 1539(a)(2)(A)(i)-(iv).
other
200

Id.§ 1539(a)(2)(B)(iv).

20 Fish & Wildlife Serv., Endangered Species Habitat Conservation Planning, at
http://endangered.fws.gov/hcp/ (last visited Oct. 26, 2003).

Only four of these pertain to salronids under NOAA Fisheries' jurisdiction: Grants Pass
Irrigation District HCP, Plum Creek Native Fish HCP, Cedar River HCP, and Simpson
Timber Company (Northwest Operations) HCP. These HCPs are located at
202

http://www.nwr.noaa.gov/lhabcon/habweb/hcp/hcp.htm

(last visited Oct. 29, 2003).

Currently, the Services are considering an HCP that would allow incidental take of nine
species, including listed steelhead, chum, and chinook ESUs, in relation to the proposed

expansion of a gravel mining operation near the East Fork of Washington's Lewis River.
J.L. STOREDAHL & SONS, INC., DAYBREAK MINE EXPANSION AND HABITAT ENHANCEMENT
PROJECT HABITAT CONSERVATION PLAN, CLARK COUNTY, WASHINGTON (2002).
203 Proposed Bull Trout CHD, supra note 15, at 71,307. ESA defines "critical habitat" as

those areas "essential to the conservation of species" and "which may require special
" 16 U.S.C. § 1532(5)(A)(i).
management considerations or protection ....
204 Ctr. for Biological Diversity v. Norton, 240 F. Supp. 2d 1090, 1091 (D. Ariz. 2003).
205 Id. at 1093-94.

" Id. at 1094 (quoting Endangered and Threatened Wildlife and Plants; Final Designation
of Critical Habitat for the Mexican Spotted Owl, 66 Fed. Reg. 8530, 8537 (Feb. 1, 2001)
(codified at 50 C.F.R. §§ 17.11(h), 17.95(b))).
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United States District Court of Arizona rejected FWS's interpretation of the
critical habitat definition as "nonsensical."2 7 As the court noted,
The plain language of the ESA's definition of "critical
habitat" includes habitat which may require special
management .... The phrase "which may require special
management" can be rephrased as "can require" or "possibly
requires" without altering its meaning. Hence, a plain reading
of the definition of "critical habitat" means land essential to
the conservation of a species for which special management
or protection is possible.08
Indeed, FWS's own implementing regulations define "special management
considerations or protection [as] any methods or procedures useful in
protecting physical and biological features of the environment for the
conservation of listed species." 2 ' Accordingly, as the court concluded, "any
and every protective method or procedure should be employed" to conserve
endangered species."O
In Natural Resources Defense Council v. Department of Interior21'
("NRDC") environmentalists challenged FWS' decision not "to designate
critical habitat for the [threatened] coastal California gnatcatcher."212 In its
final rule, FWS decided that a state conservation management program was
"far superior" to CHD and consequently declined to designate critical habitat
for the gnatcatcher 3 The Ninth Circuit rejected the state program because
it was "not... a functional substitute for [CHD]."214 According to the court,
the plan's "existence... [did] not justify [FWS'] failure to designate critical
habitat" because ESA does not "sanction[] nondesignation of habitat when
designation would be merely less beneficial to the species than another type
of protection., 215 The court contrasted the CHD benefits analysis with that of
207
208

Id. at 1098.
Id. at 1098-99 (internal citations omitted).

50 C.F.R. § 424.020) (2003).
Ctr. for BiologicalDiversity, 240 F. Supp. 2d. at 1110.
211 113 F.3d 1121 (9th Cir. 1997).
212
Id. at 1123.

209
210

213
214

id. at 1126.
id. at 1126-27 (rejecting the NCCP alternative overall even though "[tihe NCCP

alternative was not identified in the Service's proposed or final listings as a reason not to
designate critical habitat. Therefore, this argument is not properly before [the court]").
215 Id.; see also Ctr.for Biological Diversity, 240 F. Supp. 2d at 1100 (noting that "FWS
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the listing process, noting that in the latter case, agencies are authorized
expressly to consider the conservation efforts "being made by any State or
foreign nation, or any political subdivision of a State or foreign nation, to
' ESA contains no such counterpart with respect to
protect such species."216
CHDs.
HCPs may provide greater habitat protection on private lands than
CHDs do, at least where no federal nexus exists to trigger section 7 con217
sultation. Both NRDC and Conservation Councilfor Hawaii v. Babbitt,
however, rejected the notion that CHDs on private lands provide no benefit
to listed species.2 In NRDC, FWS argued that because most of the gnatcatcher populations were found on private lands, a CHD would not be
beneficial because the majority of land use activities adversely affecting
gnatcatcher critical habitat would be nonfederal and therefore exempt from
section 7 consultation. 9 The district court rejected FWS' attempt to craft a
"broad exemption for imperfect [CHDs]. ' '22° Similarly, in Conservation
Council, the District Court of Hawaii rejected FWS' attempts to "contravene[] congressional intent, ' 22 noting that not only did Congress choose "not
[to] exclude private lands from [CHDs]," but also that CHDs on private
property provide two benefits: (1) protection of habitat in the event of future
federal activities, and (2) informing the public of those areas essential for the
conservation of the species.222
One unresolved issue is whether the standard of species recovery applies
to HCPs. 23 The Services' position appears to be that while HCPs should
ha[s] been repeatedly told by federal courts that the existence of other habitat protections
does not relieve [the Agency] from designating critical habitat"); Middle Rio Grande
Conservancy Dist. v. Babbitt, 206 F. Supp. 2d 1156, 1169 (D.N.M. 2000) (stating that
"[ESA] compels [CHD] despite other methods of protecting the species the Secretary
[through FWS] might consider more beneficial").
216 Natural Res. Def. Council, 113 F.3d at 1127 n.l (citing 16 U.S.C. § 1533(b)(l)(A)
(2000)).
217 Conservation Council for Hawaii v. Babbitt, 2 F. Supp. 2d 1280 (D. Hawaii 1998).
218 NaturalRes. Def. Council, 113 F. 3d at 1125-26.
219
Id. at 1123, 1126-28.
20 Id. at 1126 (stating that expanding the exception would be contrary to congressional

intent).
2

2

Conservation Council for Hawaii, 2 F. Supp. 2d at 1285.
Id. at 1285-86 (explaining the requirements for public notification according to 16 U.S.C.

§2231533(b)(5)-(6)).

See generally Karin P. Sheldon, HabitatConservationPlanning:Addressing the Achilles
Heel of the EndangeredSpecies Act, 6 N.Y.U. ENVTL. L.J. 279 (1998) (examining the role
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promote recovery, they only must achieve survival. 224 The legislative history
supports their position to some extent,225 though the Services and Congress
also agree that HCPs should at least enhance survival and not preclude
recovery.226 Several other features of HCPs suggest they may not be as
effective as CHDs in addressing the recovery needs of a particular species.
For example, unlike CHDs, HCPs often cover multiple and/or unlisted
species and may authorize incidental take of these species for several
decades.227
Another controversial issue relating to HCPs concerns their treatment
of subsequently listed species. In a recent case involving a previously approved HCP authorizing incidental take of northern spotted owls, the Ninth
Circuit upheld the landowner's refusal to reinitiate consultation following the
subsequent listing of the marbled murrelet and the coho salmon. 228 Environmentalists argued that case law 229 suggested when FWS approved the HCP
authorizing incidental take of the spotted owl, the Agency retained the
discretion to implement measures to benefit subsequently listed species,
including the salmon and the murrelet.230 But the court rejected the environof ESA on private property); Jon P. Tasso, Habitat Conservation Plans as Recovery
Vehicles: Jump-Startingthe EndangeredSpecies Act, 16 U.C.L.A.J. ENVTL. L. & POL'Y 297
(1997/98) (discussing whether species recovery is a goal of ESA and how HCPs factor in).
224 U.S. FISH & WILDLIFE SERV. & NAT. OCEANIC & ATMOSPHERIC ADMIN., HABITAT
CONSERVATION PLANNING AND INCIDENTAL TAKE PERMIT PROCESSING HANDBOOK, 3-20
(1995), availableathttp://endangered.fws.gov/hcpl/Hepbook.huml (explaining that ESA does
not "explicitly require an HCP to recover listed species," because Congress designed HCPs
"to authorize incidental take, not [as a] mandatory tool;" however, recovery remains
important) [hereinafter HCP HANDBOOK].
225 H.R. CONF. REP. No. 97-835, at 31 (1982).
226 See HCP HANDBOOK, supra note 224, at 1-6 (noting that "[i]deally, [an HCP] may also
allow for the conservation and recovery of federally listed, proposed, and candidate species
as well as overall biological diversity"); id. at 3-20 (noting that "[i]n general, conservation
plans that are not consistent with recovery plan objectives should be discouraged"); id. at 7-4
(noting that "Congress also directed the Services to 'consider the extent to which the
conservation plan is likely to enhance the habitat of the listed species or increase the longterm survivability of the species or its ecosystem') (citing H.R. CONF. REP. No. 97-835, at
31(1982)).
227 Notice of Availability of a Final Addendum to the Handbook for Habitat Conservation
Planning and Incidental Take Permitting Process, 65 Fed. Reg. 35,242, 35,255-56 (June 1,

2000).

22 Envtl. Prot. Info. Ctr. v. Simpson Timber Co., 255 F.3d 1073, 1075 (9th Cir.2001).
229 See Sierra Club v. Babbitt, 65 F.3d 1502, 1510 (9th Cir. 1995).
230
Envtl. Prot.Info. Ctr., 255 F.3d at 1079-80; see also 50 C.F.R. § 13.23(b) (2002) (stating
that FWS may "amend any [ITP] for just cause at any time during its term, upon written
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mentalists' argument, deciding not only that FWS was under no obligation
to reinitiate consultation on the ITP, but also that it could not reinitiate
consultation because FWS had retained no authority to do so in the HCP or
" ' In a strongly worded dissent, Judge Nelson
its implementing agreement.23
chastised the majority for "creating a new requirement that the agency
explicitly reserve the right to implement measures to protect new species in
'
the permit."232
One of the most contentious aspects of section 10 is the "No Surprises"
233
rule, under which the Services do not require landowners to adopt or fund
additional mitigation measures when unforeseen circumstances arise.234 The
"No Surprises" rule applies to unlisted species when the applicant addresses
them in the HCP as though they were listed species.23 5 This relinquishment
of Secretarial discretion to act to conserve species is particularly problematic
when the Services authorize HCPs to run for as long as one hundred years.236
finding ofnecessity"). The courtrejected the environmentalists' argument that this regulation
"creates the discretionary authority to impose measures for the benefit of the marbled
murrelet and coho salmon." Envtl. Prot.Info. Ctr., 255 F.3d at 1082. The court decided that
the environmentalists' interpretation of the regulations would mean that discretionary
authority was "always reserved, making irrelevant 50 C.F.R. 402.16's requirement that the
duty to reinitiate consultation is contingent upon the retention of 'discretionary Federal
involvement or control over the action."' Id.
231 Envtl. Prot.Info. Ctr., 255 F.3d at 1081-82.
232 Id. at 1083 (Nelson, J., dissenting).
23 Habitat Conservation Plan Assurances ("No Surprises") Rule, 63 Fed. Reg. 8,859 (Feb.
23, 1998) (codified at 50 C.F.R. pt. 222); see also Shi-Ling Hsu, The Potentialand the
Pitfalls ofHabitat Conservation Planning Under the EndangeredSpecies Act, [1999] 29
Envtl. L. Rep. (Envtl. L. Inst.) 10,592 (Oct. 1999).
4 63 Fed. Reg. at 8,868.
"Unforeseen circumstances" are changes in circumstances affecting a
species or geographic area covered by an HCP that could not reasonably
have been anticipated by plan developers or the Services at the time of the
HCP's negotiation and development, and that result in a substantial and
adverse change in the status of a covered species (e.g., the eruption of
Mount St. Helens was not reasonably foreseeable).
Id.
235 Id.; see also HCP HANDBOOK, supra note 224, at 3-30 (For an unlisted species to be
"[a]dequately covered" in the HCP, that species must be addressed "as if it were listed
pursuant to section 4 of the ESA, and in which HCP conditions for that species would satisfy
[ITP] issuance criteria under section 10(a)(2)(B) of the ESA if the species were listed.").
" See Hsu, supra note 233, at 10,594. Environmentalists have argued that the "No
Surprises" rule is in fact illegal because it contradicts congressional intent to conserve
species by removing Secretarial authority to regulate in order to protect listed species. See
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The courts have yet to address whether the "No Surprises" rule forecloses the
reinitiation of consultation on the HCP to address critical habitat designated
after approval of an HCP.
None of ESA's other provisions move species closer to recovery.
Recovery plans act more as guidance documents that give managers
considerable discretion than as legally enforceable standards for species
recovery. Also, NOAA Fisheries has yet to finalize a recovery plan for
salmon or steelhead, so the efficacy of recovery plans in the salmonid context
remains unknown.237 In theory, NOAA Fisheries' application of a habitatbased approach to the section 7 consultation process sounds promising; in
practice, actually converting its language "to appreciably delay recovery"
into a legally enforceable standard is problematic. Meanwhile, the Services
faulty regulations conflating the jeopardy standard for survival with the
recovery standard for destruction/adverse modification of critical habitat
remain in effect. Finally, while section 7 only reaches federal activities,
HCPs may apply to state, tribal, and private landowners. HCPs, however,
depend on nonfederal initiative, are not necessarily focused on a single
species and its particular recovery needs, and may foreclose recovery options
for those species listed subsequently to an approved HCP. The following
sections consider habitat protection measures available through two other
statutes, the National Forest Management Act and the Clean Water Act, and
whether these measures may contribute to achieving the recovery goal that
Congress had in mind when it drafted ESA.
B.

The NationalForestManagement Act

The National Forest Management Act ("NFMA") imposes a substantive
duty on the United States Forest Service ("USFS") to "provide for diversity
of plant and animal communities based on the suitability and capability of
the specific land area in order to meet overall multiple-use objectives.... 238
Spirit of the Sage Council v. Norton, 294 F. Supp. 2d 67, 80 (D.D.C. 2003).
2
. See Northwest Salmon Recovery Planning, NOAA/NMFS Nat'l Site, Recovery Planning
for West Coast Salmon (Aug. 2000), at http://research.nwfsc.noaa.gov/trtloverview.htm
(discussing status of salmon recovery plan).
238 16 U.S.C. § 1604(g)(3)(B) (2000); see 36 C.F.R. § 219.26 (1982). In 2000, United States
Forest Service ("USFS") issued a final rule amending § 219. National Forest System Land
and Resource Management Planning; Proposed Rules, 65 Fed. Reg. 67,514 (Nov. 9, 2000).
USFS subsequently, however, issued an interim final rule delaying compliance with the 2000
rule. National Forest System Land and Resource Management Planning; Extension of
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NFMA's regulations achieve this objective by requiring the agency to
manage for viable populations of fish and wildlife.239 NFMA regulations also
require the agency to provide habitat sufficient to support viable populations. 240 In most cases, USFS may use species habitat as a "proxy" for species
viability, by demonstrating that its proposed actions would not appreciably
disturb species habitat.24' In other cases, courts have interpreted NFMA
regulations2 to require USFS to conduct actual surveys to ensure population
viability.

24

Compliance Deadline, 67 Fed. Reg. 35,431 (May 20, 2002). As a result, the 1982 regulations
remain effectively in place. Recently, the Bush Administration has proposed changes to the
NMFA regulations. National Forest System Land and Resource Management Planning;
Proposed Rule, 67 Fed. Reg. 72,770 (proposed Dec. 6, 2002) (to be codified at C.F.R. pt.
219).
239 36 C.F.R. § 219.19 (1982). A "viable population" is one "which has the estimated
numbers and distribution of reproductive individuals to insure its continued existence is well
distributed in the planning area." Id. USFS uses "management indicator species," which
includes endangered and threatened species, to estimate the effects of forest planning on
forest biodiversity. Id. § 219.19(a)(1). Once USFS selects an indicator species, the Agency
must identify and evaluate planning alternatives "in terms of both amount and quality of
habitat and of animal population trends of the management indicator species." Id. §
219.19(a)(2).
USFS also uses "[s]ensitive [s]pecies" to help individual forests "achiev[e] their goals
for [endemic species] conservation ..... Forest Service Manual ("FSM") 2670.32(1) (1995),
available athttp://www.fs.fed.us/im/directives/fsm/2600/2670-267 1.txt. "Sensitive species"
are "[t]hose plant and animal species identified by a Regional Forester" as species "for which
population viability is a concern" due either to "(s]ignificant current or predicted downward
trends in population numbers or density" or "habitat capability" to support the species in its
current distribution. Id. at 2670.5(19). The Ninth Circuit has decided that the duty to ensure
viable populations "applies with special force to 'sensitive' species." Inland Empire Pub.
Lands Council v. United States Forest Serv., 88 F.3d 754, 759 (9th Cir. 1996) (citing Oregon
Natural Res. Council v. Lowe, 836 F.Supp. 727, 733 (D.Or. 1993)).
240 "[H]abitat must be provided to support, at least, a minimum number of reproductive
individuals and that habitat must be well distributed so that those individuals can interact
with others in the planning area." 36 C.F.R. § 219.19 (1982); see also InlandPub.Empires,
88 F.3d at 759 n.2.
241
Idaho Sporting Cong. v. Thomas, 137 F.3d 1146, 1153-54 (9th Cir. 1998); InlandEmpire
Pub. Lands Council, 88 F.3d at 763.
242 See 36 C.F.R. §219.19(a)(6) (1982) (requiring monitoring of population trends for
management indicator species and determining the relationship between such trends and
habitat changes); Utah Envtl. Cong. v. Zieroth, 190 F. Supp. 2d 1265, 1272 (D. Utah 2002)
(holding that the USFS's "approval of [a] [p]roject without actual or trend population data
is contrary to the governing regulations"); Forest Guardians v. United States Forest Serv.,
180 F. Supp. 2d 1273, 1281 (D.N.M. 2001) (holding that because USFS is "obligated by the
plain language of [NFMA's] implementing regulations to acquire and analyze hard
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NFMA also protects riparian habitat indirectly by requiring USFS to
ensure areas are physically suitable, in terms of "soil, slope, or other
watershed conditions," for timber harvest.2 43 Where fish habitat is present,

NFMA requires protection of streams, lakes, and riparian areas from potentially damaging changes in temperature, sedimentation, or passage following
timber harvest. 2 " Finally, USFS must demonstrate that clearcutting is not
only the optimal harvesting method but also is "consistent with the protection
of soil, watershed, fish, wildlife, recreation, and esthetic resources, and the
regeneration of the timber resource."2'45
In addition to requiring USFS to manage for viable populations and
healthy watershed conditions, NFMA requires the Agency to promote endangered and threatened species recovery. According to the regulations, the
Agency must prescribe measures for preventing destruction/adverse modification of critical habitat.2 " The Agency also must identify other conservation measures, such as designation of special areas, which may facilitate
species recovery. 24 7 Because USFS may satisfy this latter requirement
through the section 7 consultation process, 4 however, this provision does
nothing more than reiterate USFS's obligations to consult under section 7 of
ESA.
To help implement NFMA's substantive requirements, including the
requirement to manage for viable populations and to protect watersheds,
NFMA outlines a two-step forest planning process. 24 9 Land and Resource
population data of its selected management indicator species ....

it may not rely solely on

habitat trend data as a proxy for population data or to extrapolate population trends"); Sierra
Club v. Martin, 168 F.3d 1, 7 (1lth Cir. 1999) (holding that without population data for

management indicator species, the USFS "cannot reliably gauge the impact of [its] timber
projects on these species"). Although the Ninth Circuit has not expressly required USFS to
monitor groups of management indicator species, the court has encouraged it. Idaho Sporting
Cong. Inc. v. Rittenhouse, 305 F.3d 957, 973 (9th Cir. 2002) (citing Inland Empire Pub.

Lands Council, 88 F.3d at 761 n.8).
243
244

245
246

241
248

16 U.S.C. § 1604(g)(3)(E)(i) (2000); 36 C.F.R. § 219.27(a)(1) (1982).
16 U.S.C. § 1604(g)(3)(E)(iii); 36 C.F.R. § 219.27(e).

16 U.S.C. §§ 1604(g)(3)(F)(v).
36 C.F.R. §§ 219.19(a)(7), 219.27(a)(7) (1982).
Id. § 219.19(a)(7) (1982).
See Seattle Audubon Soc'y v. Moseley, 798 F. Supp. 1473, 1483 (W.D. Wash. 1992)

(court rejecting plaintiff's argument that in addition to ESA consultation process, NFMA
requires USFS to promulgate its own regulations "assuring that critical habitat will not be
destroyed or adversely modified").
,49 Inland Empires Pub. Lands Council v. United States Forest Service, 88 F.3d 754,757 (9th
Cir. 1996); Idaho Conservation League v. Mumma, 956 F.2d 1508, 1511 (9th Cir. 1992).
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Management Plans ("LRMPs") are the first step.25 ° LRMIP serves as an
"integrated plan for each unit of the National Forest," imposing standards and
procedures for ensuring that projects within each unit comply with NFMA's
" ' The second step involves site-specific projects.
substantive requirements.25
Each site-specific project must be consistent with the LRMP 52 The Forest
Service must comply with NFMA's substantive requirements, such as
maintaining viable populations and protecting soils and waterbodies, at both
the LRMP and the site-specific level.253
In spite of its promise to maintain viable populations and protect
watersheds, NFMA is no substitute for critical habitat. NFMA only applies
to those federal lands managed by USFS. Also, while USFS must provide for
biodiversity, it must do so within the confines of multiple-use and sustained
yield.254 In fact, NFMA's inability to give greater weight to imperiled species
and their habitat than to timber contributed to the decline of the northern
spotted owl.255 In any event, the future of NFMA's population viability regu250

16 U.S.C. § 1604(a); Mumma, 956 F.2d at 1511.

25
2 2 16 U.S.C. § 1604(0(2).
See id. § 1604(i); 36 C.F.R. § 219.10(e) (1982); Idaho Sporting Cong. v. Rittenhouse, 305
F.3d 957, 959 (9th Cir. 2002); Neighbors of Cuddy Mountain v. United States Forest Serv.,
137 F.3d 1372, 1377-78 (9th Cir. 1998).
2. Inland Empire Pub. Lands Council, 88 F.3d at 757.
24 16 U.S.C. § 1604(e)(1) (2000) (incorporating the Multiple-Use Sustained-Yield Act of
1960, 16 U.S.C. §§ 528-53 1). "Multiple use" management requires the "management of all
the various renewable surface resources of the national forests so that they are utilized in the
combination that will best meet the needs of the American people .... ." 16 U.S.C. § 531 (a).
"Sustained yield" means "achiev[ing] and maint[aining] in perpetuity... a high-level annual
or regular periodic output of the various renewable resources of the national forests without
impairment of the productivity of the land." Id. § 53 1(b).
2
. See Endangered and Threatened Wildlife and Plants; Determination of Threatened Status
for the Northern Spotted Owl, 55 Fed. Reg. 26,114,26,190 (June 26, 1990). FWS concluded:
The cumulative impact of timber-cutting practices by land managing
agencies increases and exacerbates the fragmentation of existing owl
habitat. The proposed spotted owl management plans of the Forest Service
and Bureau of Land Management are untested. Recent legal actions aside,
there is no indication from the land management agencies that the current
rate of change from old growth to young, even-aged forest management
will diminish. Further, as agencies concentrate their clearcutting activities
outside designated spotted owl habitat management areas, future habitat
management options will be lost if currently planned habitat networks
prove later to be deficient. Existing regulatory mechanisms are insufficient
to protect either the northern spotted owl or its habitat.
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lations is uncertain, because the Bush Administration recently proposed new
regulations, effectively eliminating the requirement to maintain viable populations at site-specific levels, instead requiring biodiversity assessment at
ecosystem levels.256
C.

The Northwest ForestPlan

Although FWS listed the northern spotted owl as threatened,257 the
listing was not enough to slow the species' decline, and in the early 1990s,
environmentalists sued USFS to compel the Agency to adopt standards and
guidelines to ensure spotted owl viability25 and to designate critical
habitat.259 Some of this litigation resulted in court injunctions halting timber
sales throughout the Pacific Northwest.2" In the hopes of compromise, the
Clinton administration assembled a group of scientists 26 to develop a
regional plan that would allow some logging in spotted owl habitat.262 The
result of this effort was the Northwest Forest Plan, 263 amending LRMPs for
2
national forests in the range of the northern spotted owl. "
National Forest System Land and Resource Management Planning, 67 Fed. Reg. 72,770,
72,776 (proposed Dec. 6, 2002) (to be codified at 36 C.F.R. pt. 219).
257 Endangered and Threatened Wildlife and Plants; Determination of Threatened Status for
the Northern Spotted Owl, 55 Fed. Reg. 26,114 (June 26, 1990) (to be codified at 50 C.F.R.
pt. 17).
258 Seattle Audubon Soc'y v. Evans, 771 F. Supp. 1081, 1083 (W.D. Wash. 1991).
259
N. Spotted Owl v. Lujan, 758 F. Supp. 621, 626-27 (W.D. Wash. 1991).
,oEvans, 771 F. Supp. at 1096 (enjoining future timber sales in Regions 5 and 6 until USFS
adopts appropriate NFMA standards and guidelines for spotted owl viability); Seattle
Audubon v. Moseley, 798 F. Supp. 1473, 1484 (W.D. Wash. 1992) (enjoining future timber
sales in Regions 5 and 6 until USFS prepares a new EIS examining the environmental effects
of its proposed timber sales on other vertebrate species).
261 The team of scientists was known as the Forest Ecosystem Management Team
("FEMAT"). FOREST ECOSYSTEM MANAGEMENT TEAM (FEMAT), FOREST ECOSYSTEM
256

MANAGEMENT: AN ECOLOGICAL, ECONOMIC, AND SOCIALASSESSMENT (1993), availableat

http://www.or.blm.gov/nwfpnepa/FEMAT-1993/1993_%20FEMATReport.pdf.

& BUREAU OF LAND MGMT., DRAFT SUPPLEMENTAL
ENVIRONMENTAL IMPACT STATEMENT ON MANAGEMENT OF HABITAT FOR LATESUCCESSIONAL AND OLD-GROWTH FOREST RELATED SPECIES WITHIN THE RANGE OF THE
NORTHERN SPOTrED OWL, S-1 (1993).
263 See NFP ROD, supra note 147.
264 The Northwest Forest Plan also amended the resource management plans ("RMPs") for
262 UNITED STATES FOREST SERV.

Bureau of Land Management districts within the range of the northern spotted owl. Seattle
Audubon Soc'y v. Lyons, 871 F. Supp. 1291, 1303 (W.D. Wash. 1994), aff'd sub noma.,
Seattle Audubon Soc'y v. Moseley, 80 F.3d 1401 (9th Cir. 1996). Similar to NFMA's
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The Northwest Forest Plan allocated 24.4 million acres of federal land
to one of seven allocations, five of which, covering 19 million acres, either
prohibited or restricted logging in old-growth and successional forests.265 The
remaining two allocations, covering 5.5 million acres, allowed logging and
could provide up to 1.1 billion board feet of timber annually. 2 Although the
Plan offered only an eighty percent chance of survival for the northern
spotted owl, the courts upheld it because NMFA's viability requirements are
qualified by "multiple use objectives."267
The Northwest Forest Plan requires USFS and the Department of
Interior's Bureau of Land Management ("BLM") to conduct surveys for, and
manage, hundreds of species other than the northern spotted owl. 2 68 These
planning process, the Federal Land Policy and Management Act of 1976 ("FLPMA"), 43
U.S.C. §§ 1701-85 (2000), requires BLM to develop and revise RMPs for its management
districts. 43 U.S.C. § 1712(a); 43 C.F.R. § 1610.1(b) (2002). Unlike USFS under NFMA,
BLM under FLPMA is not required to maintain viable populations. For a discussion of
FLPMA's inability to provide for biodiversity, see Oliver A. Houck, On the Law of
Biodiversity and Ecosystem Management, 81 MINN. L. REV. 869, 939-46 (1997).
26
Lauren M. Rule, EnforcingEcosystem Managementunderthe NorthwestForestPlan: The
JudicialRole, 12 FORDHAM ENVTL. L.J. 211, 222-23 (2000) (citing NFP ROD, supra note
147, at A-4 (listing the seven allocations)); NFP ROD, supra note 147, at A-4 to A-5
(identifying acreage for each of the seven allocations); id. at C-8 (congressional reserves);
id. at C-Il (late-successional reserves); id. at C-26 (managed late-successional reserves); id.
at C-29 (administratively withdrawn areas); id. at C-31 (riparian areas)).
266 Rule, supra note 265 at 223 (citing NFP ROD, supra note 147, at A-4 (listing the seven
allocations, including the two allocations that allow harvest, adaptive management areas and
matrix lands); NFP ROD, supra note 147, at 24 (describing probable sale quantity)).
267
Seattle Audubon Soc 'y, 871 F. Supp. at 1316. For a criticism of the court's interpretation,
see Houck, supra note 264, at 897-98.
26 NFP ROD, supra note 147, at C-4 to C-6, C-49 to C-61, tbl.C-3. As of press time, the
Bush Administration has removed most of the survey and manage standards and guidelines
from the Northwest Forest Plan. See FOREST SERV. & BUREAU OF LAND MGMT., RECORD OF
DECISION To REMOVE OR MODIFY THE SURVEY AND MANAGE MITIGATION MEASURES
STANDARDS AND GUIDELINES IN FOREST SERVICE AND BUREAU OF LAND MANAGEMENT

PLANNING DOCUMENTS WITHIN THE RANGE OF THE NORTHERN SPORED OWL 1, 7 (2004)
(adopting Alternative 2 as the Preferred Alternative). Only certain standards and guidelines
with respect to some cavity-nesting birds, Canada lynx, and some bat roosts remain in place.
Id. at 33. Environmentalists contend that these changes will "double logging on federal lands,
accelerate the demise of old growth forests and decimate some of the 300 rare species the
survey rules had protected." Diane Diet, Restrictions on Old Growth Logging Eased,
REGISTER-GUARD, Mar. 24, 2004, available at http://www.registerguard.com; see also
Michele Cole, Key Rules areEasedto Boost Logging,OREGONIAN, Mar. 24,2004, available
at http://www.oregonlive.com/news/ (quoting the executive director of the Oregon Natural
Resources Council as stating,"[the Bush Administration] is destroying the safety net for
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species fall into one of four "survey and manage" categories.26 9 Under
category one, USFS and BLM must manage known locations of certain
species; under category two, the agencies must conduct surveys "for rare
species at risk from continued logging activities before [implementing]
ground-disturbing activities;" under category three, the agencies must
conduct surveys for those species "whose characteristics make site and timespecific surveys difficult;" and under category four, the agencies identify and
obtain more information for various species to determine necessary levels of
protection.27 In the context of category two survey requirements, the courts
view the agencies' duty to conduct these surveys as "clear, plain, and
unmistakable."27 '
Another important component of the Northwest Forest Plan is the
Aquatic Conservation Strategy ("ACS"). ACS applies to anadromous
salmonids, bull trout, and resident fish habitat within the range of the
northern spotted owl.272 ACS provides for the restoration of "ecological
wildlife that depend upon old-growth forests"). Consequently, environmentalists have vowed
to sue the agencies over the elimination of these standards and guidelines. Dietz, supra;see
also Cole, supra.
.69 Or. Natural Res. Council Action v. United States Forest Serv., 59 F. Supp. 2d 1085, 1091
n.2
7 (W.D. Wash. 1999) (citing NFP ROD, supra note 147, at C-4 to C-5).
oId. (citing NFP ROD, supranote 147, at C4 to C-5).
271
272

Id. at 1094.
NFP ROD, supra note 147, at A-1. Outside the range of the northern spotted owl,

PACFISH and INFISH are two other aquatic ecosystem management strategies that offer

some protection for fish habitat in Oregon, Washington, California, and Idaho. FOREST SERV.
& BUREAU OF LAND MGMT., DECISION NOTICE, FINDING OF No SIGNIFICANT IMPACT,
ENVIRONMENTAL ASSESSMENT FOR THE INTERIM STRATEGIES FOR MANAGING ANADROMOUS
FISH-PRODUCING WATERSHEDS IN EASTERN OREGON AND WASHINGTON, IDAHO, AND

PORTIONS OFCALIFORNIA (1995), availableat http://www.fs.fed.us/r6/fish/9502-pacfish.pdf
[hereinafter PACFISH EA/FONSI]; FOREST SERV., DECISION NOTICE AND FINDING OF No
SIGNIFICANT IMPACT FOR THE INLAND NATIVE FISH STRATEGY (1995), available at
http://www.fs.fed.us/r6/fish/9506-infish.pdf [hereinafter INFISH EA/FONSI]. Both
PACFISH and INFISH were designed as an eighteen-month interim strategy pending
completion of an ecosystem management plan. PACFISH EA/FONSI, supra, at 1; INFISH
EA/FONSI, supra,at 1. PACFISH amended four regional guides and fifteen forest plans to
provide a short-term management strategy for Pacific anadromous fish habitat on FS and
BLM lands excluding lands covered by the Northwest Forest Plan. PACFISH EA/FONSI,
supra,at 1-2. INFISH amended three regional guides and twenty-two forest plans to provide
an interim management strategy for resident fish habitat on FS lands excluding lands covered
by the Northwest Forest Plan. INFISH EA/FONSI, supra, at 1.
Like ACS, PACFISH and INFISH attempt to achieve the goal of fish habitat
restoration through the designation of"[r]iparian [h]abitat [c]onservation [a]reas" as well as

N.M CA rTLE GROWERS ASS'N

2004]

health of watersheds and aquatic ecosystem contained within them on public
the establishment of 300-foot buffers around fish-bearing streams and 150-foot buffers
around non fish-bearing streams. PACFISH EA/FONSI, supra, at C-6 to C-9; INFISH
EA/FONSI, supra, at A-4 to A-6. Also, like ACS, PACFISH and INFISH prohibit logging
within the riparian buffers and restrict grazing, mining, and roadbuilding. PACFISH
EA/FONSI, supra, at C-10 to C-15; INFISH EA/FONSI, supra, at A-7 to A-10.
In at least one listing decision that applied to five of the nineteen ESUs at issue in
Home Builders, NOAA Fisheries noted serious deficiencies with PACFISH. According to
NOAA Fisheries, reports in 1995 and 1996 suggested that not all agencies were
implementing PACFISH consistently. Endangered and Threatened Species: Listing of
Several Evolutionary Significant Units (ESUs) of West Coast Steelhead, 62 Fed. Reg.
43,937, 43,943 (Aug. 18, 1997). NOAA Fisheries further noted that because of PACFISH's
limitation as an interim strategy, "it required only minimal levels of watershed analysis and
restoration." Id. As a consequence, PACFISH has meant the loss of "conservation
opportunities" for threatened salmonids. Id.
In a 1995 listing decision for the bull trout, FWS reached an opposite conclusion,
relying in part on INFISH and PACFISH to reduce the magnitude of threats to the species
and support its decision not to list it. Endangered and Threatened Wildlife and Plants; 12Month Recycled Petition Finding for a Petition To List the Bull Trout as Threatened or
Endangered, 60 Fed. Reg. 30,825, 30,825 (June 12, 1995). After a series of litigation, FWS
did list the bull trout. See Endangered and Threatened Wildlife and Plants; Determination of
Threatened Status for Bull Trout in the Coterminous United States, 64 Fed. Reg. 58,910,
58,916-17 (Nov. 1, 1999) (describing litigation and federal action prior to listing). In its 2002
proposal to designate critical habitat, FWS noted the interim nature ofPACFISH and INFISH
and potential revisions to LRMPs covering Idaho national forests that would eliminate or
modify both measures. Proposed Bull Trout CHD, supra note 15, at 71,244.
In 1997, USFS and BLM proposed the Interior Columbia Basin Ecosystem
Management Project ("ICBEMP"), an eastern equivalent of the Northwest Forest Plan, as
a refinement and improvement of PACFISH's interim strategies. DEP'T OF AGRIC. ET AL.,
INTERIOR

COLUMBIA

BASIN

ECOSYSTEM

MANAGEMENT

PLAN,

EASTSIDE

DRAFT

ENVIRONMENTAL IMPACT STATEMENT (1997). In February 2003, however, the Bush

Administration announced that instead of preparing a record of decision on ICBEMP, it is
implementing the Interior Columbia Basin Strategy. DEP'T OF AGRIC. ET AL., THE INTERIOR
COLUMBIA BASIN STRATEGY 1 (2003). Hardly the equivalent of NFP, this strategy merely
provides some guidance for incorporating the science developed during ICBEMP into land
and resource management plans. Id. Once USFS and BLM have amended or revised their
management plans to reflect ICBEMP science, these plans will replace PACFISH and
INFISH "as appropriate." Id. at 4. Meanwhile, PACFISH and INFISH remain in effect. Id.
As of press time, the Bush Administration has "clarified" the provisions relating to
ACS. FOREST SERV. & BUREAU OF LAND MGMT., RECORD OF DECISION AMENDING
RESOURCE MANAGEMENT PLANS FOR SEVEN BUREAU OF LAND MANAGEMENT DISTRICTS
AND LAND AND RESOURCE MANAGEMENT PLANS FOR NINETEEN NATIONAL FORESTS WITHIN
THE RANGE OF THE NORTHERN SPOTTED OWL: DECISION TO CLARIFY PROVISIONS RELATING
TO THE AQUATIC CONSERVATION STRATEGY 1, 1 (2004) [hereinafter ACS CLARIFICATION

ROD]; see infra notes 287-88 and accompanying text for further discussion of this decision.
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lands. ' 273 ACS has nine habitat-related objectives that underlie this goal of
ecosystem health.274 To ensure these objectives are met, ACS relies on four
components-riparian reserves, key watersheds, watershed analyses, and
275
watershed restoration.
Riparian reserves are designated for all permanently flowing streams,
lakes, wetlands, and intermittent streams and include the water body itself,
adjacent riparian vegetation, the hundred-year flood plain, and landslide
prone areas.2 6 The riparian reserves include three hundred-foot buffers
around fish-bearing streams and hundred and fifty-foot buffers around potentially fish-bearing streams.277 In general, riparian reserve status prohibits
timber harvest and restricts road building, grazing, mining, and recreation to
meet ACS objectives.27 s
The second ACS component, key watersheds, is a system of large
watershed refugia crucial to the conservation of at-risk fish species, including
salmon, steelhead trout, and bull trout. 279 These watersheds are divided into
two tiers. Tier 1 key watersheds are those that contribute directly to the con273NFP ROD, supra note 147, at B-9.
274 During the implementation of land

management activities, decisionmakers should

maintain and restore (1) watershed features on which aquatic species depend, (2) habitat
"connectivity within and between watersheds," (3) "physical integrity ofthe aquatic system,"
(4) water quality necessary for healthy riparian, aquatic, and wetland ecosystems, (5)
historical sediment regimes, (6) "in-stream flows" necessary for "riparian, aquatic, and
wetland habitats," (7) "timing, variability, and duration of floodplain inundation and water
table elevation in meadows and wetlands," (8) "species composition and structural diversity
of plant communities in riparian areas and wetlands," and (9) "habitat to support welldistributed populations of native plant, invertebrate, and vertebrate riparian-dependent
species." Id. at B-i1.
27 Id. at B-12.
26
1 Id. at B- 17.
277
Id. at C-30. These buffers widths are approximations. Actually, for fish-bearing streams,
riparian buffers extend from the active stream channel to the top of the inner gorge, the outer
edges of the hundred-year floodplain, to the outer edges of riparian vegetation, to a distance
equal to the height of two site-potential trees, or three hundred feet slope distance (six
hundred feet total, including both sides of the stream channel), whichever is greatest. Id. For
non fish-bearing, permanent streams, buffers extend from the active stream channel to the
top of the inner gorge, the outer edges of the hundred-year floodplain, to the outer edges of
riparian vegetation, to a distance equal to the height of one site-potential trees, or one
hundred and fifty feet slope distance (six hundred feet total, including both sides of the
stream
channel), whichever is greatest. NFP ROD, supra note 147, at C-30.
27
1 Id. at B- 17.
27
9

Id. at B- 12.
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servation of at-risk fish species and that have high restoration potential. 280
Tier 2 key watersheds do not contain at-risk fish species but are important
high water quality.28 ' Watershed analysis must precede timber
sources of
2
harvest.

2

ACS watershed analysis involves implementation of "technically
rigorous and defensible procedures" designed to evaluate watershed and
ecological processes in specific watersheds.28 a These analyses examine
processes at different spatial and temporal scales to provide the basis for
monitoring, restoration, and riparian reserve delineation. 2 " ACS then acts
upon this information to provide a strategy for the long-term restoration of
watersheds and aquatic ecosystems.28 5
Because the Northwest Forest Plan only applies to federal lands within
the range of the northern spotted owl, it is hardly a substitute for CHDs.
Also, much like NFMA's population viability regulations, the future of the
Northwest Forest Plan's survey and manage requirements and its ACS is
uncertain. In October 2002, the Bush Administration reached a settlement
with the timber industry agreeing to prepare a supplemental EIS to consider
a proposal to remove the survey and manage requirements from the
Northwest Forest Plan.286 In November 2002, the Bush Administration issued
a notice of intent to propose new regulations to clarify the language of
ACS. 287 These new regulations appear to be an attempt to overrule a recent
Ninth Circuit decision requiring each federal project to be consistent with
ACS at both site-specific and watershed scales.288 If the Bush Administration
280
281

Id. at B-18.
Id.

282 Id. at

B-19. Watershed analysis also must precede road building. NFP ROD, supra note
147, at C-7. If funding is available, ACS calls for road decommissioning in inventoried
areas within key watersheds. Id.
roadless
2 83

Id. at B-21.

2s4 Id.
285

Id.

216 See

National Forests and Bureau of Land Management Districts Within the Range of the
Northern Spotted Owl; Western Oregon and Washington, and Northwestern California;
Removal of Survey and Manage Mitigation Measure Standards and Guidelines, 67 Fed. Reg.
64,601 (Oct. 21, 2002); see also supra note 268 for discussion of the current status of the
survey and manage standards and guidelines.
2 87Clarification of Language in the 1994 Record of Decision for the Northwest Forest Plan;
National Forests and Bureau of Land Management Districts Within the Range of the
Northern Spotted Owl; Western Oregon and Washington, and Northwestern California, 67
Fed. Reg. 70,575 (Nov. 25, 2002).
288 Id. (citing Pacific Coast Fed'n of Fishermen's Ass'ns v. Nat'l Marine Fisheries Serv.
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is successful, it will undermine one of the principal purposes of the Northwest Forest Plan-to "maintain a healthy forest ecosystem with habitat that
will support populations of native species (particularly those associated with
late-successional and old-growth forests), including protection for riparian
areas and waters...."'89
Should federal agencies be relieved of their duties to either designate
critical habitat or to manage for viable populations by protecting habitat,
environmentalists may have to rely on state or local mechanisms to achieve
species recovery. Of such mechanisms, state water quality standards under
the Clean Water Act ("CWA") provide the most likely means of achieving
habitat protection essential for aquatic species recovery because like ESA,
CWA has restoration objectives. The following section briefly discusses
some of the salient features of state water quality standards in the context of
freshwater species recovery.
D.

State Water Quality Standards

The central purpose of the Clean Water Act "is to restore and maintain
the chemical, physical, and biological integrity of the [n]ation's waters." 2' 9
One of the Act's primary goals is to provide for the "protection and propa("PCFFA"), 265 F.3d 1028, 1035-37 (9th Cir. 2001)). The Bush Administration seems to be
trying to restrict ACS implementation to the watershed-scale, thereby diluting the significant
environmental effects logging activities have at the site-specific scale. PCFFA,265 F.3d at
1036; see also Laura Hartt, Pacific Coast Federation of Fisherman's Associations v. NMFS:
A CaseStudy on the Successes andFailuresin ChallengingLoggingActivities with Adverse
Cumulative Effects on Fish and Wildlife, 32 ENVTL. L. 671, 685-89 (2002) (discussing the
PCFFA decision in the context of cumulative effects).
In March 2004, the Bush Administration issued a ROD clarifying on the of the ACS
provisions. ACS CLARIFICATION ROD, supra note 272. In the ROD, the agencies state that
"ACS objectives were never intended to be applied or achieved at the site-specific (project)
scale or in the short-term; rather, they were intended to be applied and achieved at the fifthfield watershed and larger scales, and over a period of decades or longer rather than in the
short-term." Id. at 1. The ROD "clarifies that no project-level finding of consistency with the
ACS objectives is required." Id. Commercial fishing interests argue that the ROD "removes
the obligation of looking at the impacts on a particular stream before you log." Beth Casper,
Aquatic-Protection Plan to be Revised, STATESMAN J., Mar. 24, 2004, available at
http://news.statesman.joumal.com/ (quoting Glen Spain, the Northwest regional director for
the Pacific Coast Federation of Fisherman's Associations). At least one organization of
commercial fishing families intends to challenge the rule. Id.; Cole, supra note 268.
29 NFP ROD, supra note 147, at A-1.
290 33 U.S.C. § 125 1(a) (2000).
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gation offish, shellfish, and wildlife... "29 The statute seeks to achieve this
goal by requiring states to promulgate water quality standards. States must
promulgate water quality standards consisting of (1) "designated uses of the
navigable waters involved," (2) "water quality criteria for such waters based
upon such [designated] uses," and (3) an anti-degradation policy where water
quality "equals or exceeds levels necessary to protect the designated use for
such waters. ..."' In order to attain designated uses, states identify stream

segments in violation of state water quality standards and set "total maximum
2 93
daily ...load[s]" ("TMDLs") for each pollutant violating the standard.

The requirement to set TMDLs for pollutants applies regardless of whether
their sources are from a point source or a non-point source.294 If a state fails
to promulgate water quality standards in compliance with CWA, EPA must
promulgate such standards on behalf of the state.295
State water quality standards are a viable means of pursuing habitat
protection necessary for aquatic species recovery. CWA provides the states
Id. § 125 1(a)(2).
Id. §§ 1313(c)(2)(A), (d)(4)(B); 40 C.F.R. §§ 131.6(a), (c), (d) (2003).
293 33 U.S.C. § 1313(d)(1)(A)-(D). CWA regulations define TMDLs as the "sum of the
individual WLAs [waste load allocations] for point sources and LAs [load allocations] for
nonpoint sources and natural background." 40 C.F.R. § 130.2(i). A "wasteload allocation"
is that "portion of a receiving water's loading capacity that is allocated to one of its existing
or future point sources of pollution." Id. § 130.2(h). A "load allocation" is that "portion of
29)
292

a receiving water's loading capacity that is attributed either to one of its existing or future
nonpoint sources of pollution or to natural background sources." Id. § 130.2(g). Loading is
the addition of pollution into a body of water frompoint or nonpoint sources. Id. § 130.2(e).
Therefore, a "total maximum daily load" is the maximum load into a stream from combined
point and nonpoint sources. Pronsolino v. Nastri, 291 F.3d 1123, 1128 & 1128 n.3 (9th Cir.
2002) (reaching this definition after noting that TMDLs are not in fact defined in the CWA
statute).
294
Alaska Ctr. For the Env't v. Browner, 20 F.3d 981,985 (9th Cir. 1994); Pronsolino,291
F.3d at 1139.
295 33 U.S.C. §§ 1313(b), (c)(3)-(4). Also, state water quality standards cannot permit
backsliding. Thus, if water quality actually exceeds that "necessary to support propagation
of fish, shellfish, and wildlife," in the absence of compelling economic or social factors, "that
quality shall be maintained and protected . . . ." 40 C.F.R. § 131.12(a)(2) (2003).
Furthermore, if high water quality provides "an outstanding National resource, such as waters
of National and State parks and wildlife refuges and waters of exceptional recreational or
ecological significance, that water quality [must] be maintained and protected." Id. §
131.12(3). Finally, a state's antidegradation policy must provide for effluent limitations on
thermal discharges necessary to "assure the protection and propagation of a balanced,
indigenous population of shellfish, fish, and wildlife . . . ." 33 U.S.C. § 1326(a); see 40
C.F.R. § 131.12(4).
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with at least three mechanisms for achieving water quality standards that may
benefit aquatic species. First, all federal agencies must comply with state
water quality standards to the same extent the state requires nonfederal
entities to do so.296 If this condition is met, federal activities such as selling
timber,297 permitting grazing,"' or operating dams299 must comply with state
water quality standards. Second, any applicant for a federal license or permit
to engage in an activity that may result in the discharge or runoff of pollutants must obtain state certification that their activity will comply with applicable state CWA requirements. ° Thus, grazing permits31 and licenses for
dam operations3 2 must comply with state water quality standards. Finally,
states can prescribe minimum instream flows necessary under their antidegradation policy as a condition for federal facility certification.3 3 Although
quite unlikely, states could require federal agencies such as dam operators to
guarantee in-stream flows to protect fish habitat as a condition of federal
facility certification.
The standard for state water quality standards is anti-degradation, so at
the very least, downward trends in water quality should abate. On the other
hand, while one of the primary goals of CWA is to "restore... biological
integrity of the [n]ation's waters,"'3°4 water quality standards are not themselves restorative-they merely maintain the status quo. In fact, states may
downgrade from designated uses that are not existing uses after
demonstrating that attainment of the designated use is infeasible.3"5
33 U.S.C. § 1323(a).
Idaho Sporting Cong. v. Thomas, 137 F.3d 1146, 1153 (9th Cir. 1998).
298
Or.Natural Res. Council v. United States Forest Serv., 834 F.2d 842, 848 (9th Cir. 1987).
2
" Nat'l Wildlife Fed'n v. United States Army Corps of Eng'rs, 92 F. Supp. 2d 1072, 108 1296
297

82 (D.Or. 2000).
30033 U.S.C. § 1341(a)(1) (2000).
o' Or. Natural Desert Ass'n v. Thomas, 940 F. Supp. 1534, 1541 (D.Or. 1996).
302 PUD No. 1 of Jefferson County v. Washington Dep't of Ecology, 511 U.S. 700, 723
(1994); Am.Rivers, Inc. v. Fed. Energy Regulatory Comm'n, 129 F.3d 99, 107 (2d Cir.
1997).
103

3

Jefferson County, 511 U.S. at 723.
33 U.S.C. § 1251(a) (2000).

40 C.F.R. § 131.10(g). Before downgrading from one designated use to a use that does
not at minimum provide "for the protection and propagation of fish, shellfish, and wildlife,"
33 U.S.C. § 1251 (a)(2), the "[s]tate must conduct a use attainability analysis. . . ." 40 C.F.R.
§ 131.10(j). A "[u]se attainability analysis is a structured scientific assessment of the factors
affecting the attainment of the use which may include physical, chemical, biological, and
economic factors as described in § 131.10(g)." Id. § 131.3(g). A state may downgrade a
designed use on the basis that dams or other hydrological modifications preclude attainment
30
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The statutory alternatives to CHD are poor substitutes for habitat
protection which is essential for species recovery. ESA's other provisions
seem unworkable, largely due to the Services' adherence to flawed ESA
regulations that effectively define away the recovery benefits of critical
habitat. While NFMA and the Northwest Forest Plan do contain some
enforceable standards and guidelines for population viability and habitat
protection and restoration, these measures only apply to federal lands, and
under the Bush Administration their future is tenuous. Finally, CWA's goal
of restoring the biological integrity of the Nation's waters is perhaps most
analogous to ESA's species recovery goal, although implementation of state
water quality standards to achieve CWA's restoration goals is left largely to
the discretion of the states.
The following section explores two potential as well as probable
administrative and legislative solutions to the CHD controversy. First, a
formal adoption by the Services of a protocol for conducting economic
analyses during the CHD process. Second, congressional clarification or
recantation on its intent with respect to the role habitat should play in the
recovery of listed species.
V.

THE FUTURE OF CRITICAL HABITAT UNDER THE ENDANGERED
SPECIES ACT

Because Congress recognized that habitat protection was essential for
species recovery, it intended that critical habitat be designated concurrently
with ESA listing of a species." Congress also clearly intended listing
7
decisions to be based solely on the best scientific information available,"
of the use of the segment for the designated use and that "it is not feasible to restore the water
body to its original condition" or to adjust hydrological modifications to permit attainment
of use. Id. § 131.1 0(g)(4). Also, a state may downgrade a designated use on the basis that
physical features in a water segment, "such as the lack of a proper substrate, cover, flow,
depth, pools, riffles, and the like, unrelated to water quality, preclude attainment of aquatic
life protection uses ... ." Id. § 131.1 0(g)(5). Under these two scenarios, fish habitat that is
either obstructed or inundated by dams or otherwise physically impaired may not receive
protection under CWA.
3- 16 U.S.C. § 1533(a)(3)(A); N. Spotted Owl v. Lujan, 758 F. Supp. 621,626 (W.D. Wash.
1991) (citing H.R. REP. No. 97-567, at 19-20 (1982), reprintedin 1982 U.S.C.C.A.N. 2807,
2819-20).
307 16 U.S.C. § 1533(b)(1)(A); Trinity County Concerned Citizens v. Babbitt, No. CIV.A.921194, 1993 WL 650393, *4 (D.D.C. Sept. 20, 1993); H.R. CONF. REP. 97-835, at 20 (1982);
H.R. REP. No. 97-567, at 12 (1982).
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and critical habitat to be based on the best scientific information available
after considering economic and other factors. 08 Before Cattle Growers, the
agencies used a baseline approach to determine the costs of CHD, which
considered only the incremental costs of CHD beyond listing." 9 Although
both the Tenth Circuit and the D.C. District Court have rejected the baseline
approach,3"' this approach was in fact the most rational way to fulfill the
congressional intent of taking economics into consideration during CHD but
not the listing process.
The real problem with the baseline approach was not an inconsistency
with congressional intent but an inconsistency with unsound ESA regulations.3 ' Whether the Tenth Circuit's analysis was flawed is now irrelevant,
because the agencies have abandoned the baseline approach in favor of a
procedurally more intensive, NEPA-like approach.3" 2 Although the Tenth
Circuit has ruled in favor of the new approach, it is not clear whether it is any
more persuasive in light of congressional intent." 3 While the D.C. district
court appeared to agree with the Tenth Circuit,3" 4 the Ninth Circuit has yet to
decide. As long as the flawed ESA regulations remain as is,3 5 one real
concern remains. If agencies designate critical habitat simultaneously with
listing, and if agencies must consider costs of CHD-even if those costs flow
from listing-parties asserting purely economic interests may effectively
challenge, albeit indirectly, listing decisions on economic grounds. Parties
bringing these challenges could do so simply to slow the listing and CHD
processes down. Under no circumstances would such results be what
Congress originally had in mind.3" 6
Even if the Tenth Circuit's interpretation of "taking into consideration
the economic impact ... of specifying any particular area as critical"3 7 were
consistent with congressional intent, requiring the analysis of "all of the
303

3'

16 U.S.C. § 1533(b)(2).
For example, see Fish & Wildlife Serv., Economic Analysis of Critical Habitat

Designation for the Southwestern Flycatcher, at S3 (1997).
3 0 N.M. Cattle Growers Ass'n v. United States Fish & Wildlife Serv., 248 F.3d 1277, 1285
(10th Cir. 2001); Nat'l Ass'n. of Home Builders v. Evans, No. 00-CV-2799, 2002 WL
1205743, *2-*3 (D.D.C. Apr. 30, 2002).
31 See discussion supra Part II.B.

See supra notes 135-37 and accompanying text.
N.M. Cattle Growers Ass "n,248 F.3d at 1285.
"' See supra notes 135-37 and accompanying text.
311 See discussion supra Part II.B.
36 See supra notes 109-10 and accompanying text.
312
13

317 16 U.S.C. § 1533(b)(2) (2000).
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economic impacts" may not necessarily prove the demise of salmonid
CHD.3 " Under ESA, the full economic cost of designating critical habitat is
the difference between the cost of designating and the benefits of designating.
FWS now is reviewing its policy guiding economic analyses for
CHDs.319 One potential outcome of this review might be promulgation of
new regulations requiring the Secretaries to conduct procedurally intensive
analyses of economic impacts resembling analysis of environmental impacts
under NEPA's EIS process. Such a rule would be counterproductive because
it would obstruct or significantly delay habitat protection essential for
recovery. Much like NEPA's EIS process, however, a delineated process for
analyzing economic impacts of CHD could leave the Secretaries with substantial discretion in weighing the benefits of exclusion against the benefits
of inclusion during the CHD process.
Any regulation promulgated pursuant to public notice and comment
would receive Chevron-style deference.320 Prior to Cattle Growers, if the
Services had promulgated a rule adopting the baseline approach, they could
have made two alternative arguments for upholding the baseline approach.
The Services could have argued that ESA speaks clearly as to the role that
economics should play in the CHD process-"taking into consideration the
economic impact.., of specifying any particular area as critical" 32 ' means
simply that the Services only must consider economics related to CHD costs
beyond listing costs.322 Alternatively, the Services could have argued that
even if the ESA language is unclear, the baseline approach is a permissive or
reasonable interpretation of the statute.323
318

N.M Cattle GrowersAss'n, 248 F.3d at 1285.
Dan Berman, FWS Reviewing Economic Impact of CriticalHabitatas Courts Pile On,
LAND LETTER, Nov. 14, 2002.
320 Chevron U.S.A., Inc. v. Natural Res. De. Council, Inc., 467 U.S. 837, 843 (1984).
319

321

16. U.S.C. § 1533(b)(2).

Chevron, 467 U.S. at 842-43 (deciding that "[i]f the intent ofCongress is clear, that is the
end of the matter; for the court, as well as the agency, must give effect to the unambiguously
expressed intent of Congress"); see also supra Part I.B. FWS failed to raise this argument
in either the district court case underlying Cattle Growers or in the Ninth Circuit's Cattle
Growers.
323 Chevron, 467 U.S. at 843 (deciding that "if the statute is silent or ambiguous with respect
to the specific issue, the question for the court is whether the agency's answer is based on a
permissible construction of the statute"). In the district court case underlying Cattle Growers,
FWS did raise this argument. N.M. Cattle Growers Ass'n v. United States Fish & Wildlife
Serv., 81 F. Supp. 2d 1141, 1159 (D.N.M 1999). The district court agreed with FWS,
322
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In the wake of Cattle Growers and the Services' subsequent acceptance
of the Tenth Circuit's full economic analysis requirement, the Services no
longer have a plain meaning argument that ESA's language calling for the
consideration of economic costs does not suggest consideration ofboth CHD
and listing costs. Therefore, to receive judicial deference, the Services will
have to argue that a full economic analysis is a permissible or reasonable
interpretation of the ESA requirement to consider economics during the CHD
process.324 The Services, however, appear to lose on that argument as well.
Even assuming that the Services revise the ESA regulations that improperly
equate thejeopardy and the destruction/adverse modification standards, there
is no support in ESA or its legislative history for the notion that Congress
intended the Services to engage in intensive economic analyses before designating critical habitat, or that any costs associated with listing should even
be considered.325
A possible solution to the critical habitat controversy is to move CHD
to the recovery stage. In 1999, FWS explored this approach in a notice
announcing its intent to clarify the role of habitat in species recovery.326 In
that notice, the agency admitted that "we have long believed that, in most
circumstances, the designation of 'official' critical habitat is of little additional value for most listed species, yet it consumes large amounts of conser' To support this claim, FWS pointed to studies that
vation resources."327
showed that for "listed species endemic to a small area, critical habitat is not
concluding that CHD was "based on reasonable interpretations of the ESA's requirements
for [CHD] and on a clearly permissible construction of the statute. Furthermore, the
designation is based on expert scientific judgments of the FWS biologists-precisely the type
ofjudgments typically given deference by reviewing courts." Id. (citing Chevron, 467 U.S.
at 843). In Cattle Growers, FWS reversed its position, "conced[ing], in fact, that Chevron
deference is not due the FWS's use of the baseline approach in making CHDs." N.M. Cattle
Growers Ass'n, 248 F.3d at 1281.
324 See Chevron, 467 U.S. at 843.
325 In the district court case underlying Cattle Growers, Judge Hansen noted the "enormous
discretion" afforded the Secretary throughout the CHD process. N.M. CattleGrowersAss 'n,
81 F. Supp. 2d at 1159-60 ("As explained in the preamble to the regulations setting forth
procedures for designating critical habitat at 50 C.F.R. § 424.19, '[i]t should be noted that
this provision is permissive rather than prescriptive, and does not require exclusion of an area
from critical habitat under any given set of circumstances."') (quoting Listing Endangered
and Threatened Species and Designating Critical Habitat; Amended Procedures To Comply
With the 1982 Amendments to the Endangered Species Act, 49 Fed. Reg. 38,900, 38,907
(Oct.
1, 1994)); see also supra notes 84-91 and accompanying text.
32
6
See FWS Intent to Clarify the Role of Habitat, supra note 28.
327

Id. at 31,872.
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' The Agency further opined that "critical habitat is
often necessary."328
' FWS reached this conclusion by relying on
duplicative for most species."329
its flawed regulations that apply the minimum standard of survival to both
jeopardy and to destruction/adverse modification determinations.33 ° Even
FWS agreed, however, that "[w]hen unoccupied habitat is designated as
critical habitat, the duplication ceases.""33
In its notice, FWS sought comment on whether waiting to designate
critical habitat during the recovery planning process would result in more
specific information concerning the extent ofhabitat essential for recovery.332
Shortly thereafter, the Congressional Research Service issued a background
report on the FWS notice as well as a pending Senate proposal to move CHD
to the recovery planning stage.333 The report rather astutely observed, "[d]esignation of critical habitat may have fewer consequences than many members
of the public seem to believe, but may have more consequences than the
FWS asserts. 334 The report briefly discussed the debate surrounding
conflation of the jeopardy and destruction/adverse modification standards,
suggesting that CHD "informs" recovery planning by providing scientific
knowledge concerning a listed species' habitat needs. 335 As the report noted,
because CHDs must fulfill certain requirements that are judicially reviewable, CHDs provide a sounder basis for recovery plans than informal habitat
studies.336
3

1Id. (citing

J.G. Sidle, CriticalHabitatDesignation:Is it Prudent?, 11 ENVrL. MGMT. 429

(1987)).

329
Id.
330d.; see

also supra Part II.A.
FWS Intent to Clarify the Role of Habitat, supra note 28, at 31,872.
332
Id. at 31,874.

33 1

333 PAMELA BALDWIN, THE ROLE OF DESIGNATION OF CRITICAL HABITAT UNDER THE

ENDANGERED SPECIES ACT, CONG. RES. REP. No. RS20263 (July 16, 1999); S. 1100, 106th

Cong.(1999)
334Id.
335 Id.

336

Id. For a "creative" use of a recovery plan to avoid CHD, see Endangered and Threatened
Wildlife and Plants; Designation of Critical Habitat for the Rio Grande Silvery Minnow, 68
Fed. Reg. 8,088 (Feb. 19, 2003). In the final CHD, FWS noted its proposal to reintroduce
non-essential, experimental populations of the silvery minnow to the middle Pecos River and
lower Rio Grande River. Id. at 8,108-09. Because ESA prohibits the designation of critical
habitat for non-essential experimental populations, see 16 U.S.C. § 1539(j)(2)(C)(ii) (2000),
FWS declined to designate critical habitat. 68 Fed. Reg. at 8,108. FWS's decision is
questionable because FWS determined that both the middle Pecos River and lower Rio
Grande River were essential for the minnow's recovery. Id. at 8,091. Logically, populations
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More recently, some members of Congress have proposed legislation to
address the critical habitat controversy. In 2001, Senator Gordon Smith (ORR) and House Representative George Miller (CA-D) introduced bills to
reauthorize and amend ESA, in the Endangered Species Recovery Act of
2001. Both versions would have stricken the provision requiring the Secretary to designate critical habitat concurrently with listing.338 Also, both
versions would have left intact the language, "taking into consideration the
economic impact '339 when specifying an area as critical habitat. 3 ° One
particularly promising aspect of the House version, however, would impose
a burden on the Secretary to demonstrate that excluding an area from critical
habitat will not "impair the species' recovery.""34 This burden would be in
sharp contrast to the current ESA, where the Secretaries "may exclude" areas
for economic and other reasons, unless the exclusion would result in
extinction of the species at issue.342
Neither version defined "destruction" or "modification."' ' The House
version, however, would have taken the approach of applying the recovery
reintroduced to habitats essential for recovery must themselves be "essential." ESA,
however, is unclear on this issue because it effectively defines "essential populations" as
those "essential to the continued existence ofa species" rather than those essential for species
recovery. 16 U.S.C. § 1539 (j)(2)(C)(i).
"' Endangered Species Recovery Act of 2001, S. 911, 107th Cong. (2001); Endangered
Species Recovery Act of 2001, H.R. 4579, 107th Cong. (2001).
338
H.R. 4579, 107th Cong., § 102; S.911, 107th Cong. § 2. Under the House version, CHD
instead would occur concurrently with recovery planning. H.R. 4579, 107th Cong. § 102. In
contrast, the Senate version would require the Secretary to consult with a recovery team
before designating critical habitat but not necessarily wait until a recovery plan was drafted
or completed. S.911, 107th Cong. § 3. The Senate version would impose a thirty-month
deadline on final critical habitat designation. Id. Under ESA, the Secretary has at most
twenty-four months to make a final CHD determination. 16 U.S.C. § 1533(b)(6)(C)(ii). In
the absence of a pending recovery plan, the Senate version would require the Secretary to
designate critical habitat within three years of listing. S.911,107th Cong., § 3. Under ESA,
the Secretary has a non-discretionary duty to designate within two years. 16 U.S.C. §
1533(b)(6)(C)(ii). One benefit under the Senate version is that for those species whose listing
predated the bill's enactment, the Senate version would require completion of recovery plans
for half of the listed species within three years and the remaining species within five years.
S. 911, 107th Cong. § 3.
3 16 U.S.C. § 1533(b)(2).
340 S.911, 107th Cong., §3; H.R. 4579, 107th Cong. § 102. The Senate version would add
a requirement to consider the impacts of CHD on "military training and operations." S.911,
107th Cong., § 3.
34'H.R. 4579, 107th Cong. § 102.
342 16 U.S.C. § 1533(b)(2).
141 16 U.S.C. § 1533(a)(1)(A).

2004]

N.M CATTLE GROWERS ASS'N8

857

standard both to jeopardy3 " and to destruction/adverse modification
determinations.3 45 The bill also redefined "jeopardize the continued existence
of' as "engag[ing] in an action that reasonably would be expected, directly,
indirectly or cumulatively, to reduce appreciably the likelihood of recovery"
of any listed species.346 This approach is attractive from a conservation
perspective for several reasons. First, assigning a recovery standard to
jeopardy determinations would enhance species protection during the section
7 consultation process. Second, because of the new jeopardy definition, the
bill enhances habitat protection because the Services may make a jeopardy
determination on the basis of indirect or cumulative actions, which could
reach habitat other than critical habitat. Third, by adding language to ESA
clarifying that the recovery standard applies to consultations involving the
destruction/adverse modification of critical habitat, the bill settles the
controversy over the Services' flawed regulations. 47
While the capability of these or any other bills3 4 of completely
resolving the controversy surrounding CHD is doubtful, it seems likely that
344 H.R. 4579, 107th Cong. § 101. The bill defines "recovery," that is the elimination of

threats to the listed species and the achievement of long-term population viability. Id.
Id. § 107.
34 6
Id. § 101.
34' The House version also introduced the concept of "survival habitat," or "habitat necessary
to support either current populations of a species or populations which are necessary to
ensure survival, whichever is larger." Id. One potential drawback of this provision is that it
redefines "species" in a way that may bar protection for salmonids supplemented through
hatchery programs, because a DPS would then include "any distinct population segment of
any species of vertebrate fish or wildlife which interbreeds when mature ... ." Id. Because
the House version does not define "interbreed," it is unclear whether NOAA Fisheries would
be able to exclude hatchery fish from the listing process, even ifhybridized progeny proved
infertile. Furthermore, inclusion of hatchery fish in population estimates will inflate
population sizes, mask wild fish population trends, and interfere with determining whether
wild fish populations actually are recovering.
141 In 2002, Representative Thomas Tancredo (CO-R) introduced a bill to amend ESA with
a "common sense" critical habitat provision. Common Sense Critical Habitat Bill of 2002,
H.R. 3798, 107th Cong. § 2 (2002). Basically, this provision would reverse the Secretary's
authority during the designation process by prohibiting CHD unless certain exceptions apply.
Id. Representative Richard Pombo (CA-R) has introduced a bill to amend ESA with a
landowner "right-to-know" provision. H.R. 3706, 107th Cong. § 1 (2002). This provision
would allow, among other things, landowners to request a description of the specific
locations where listed species are found. Id. Representative Pombo also has reintroduced a
House bill similar to the 2001 House bill advocating designation of survival habitat
concurrently with listing and the designation of critical habitat concurrently with recovery
planning. H.R. 3707, 107th Cong. (2002).
341
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Congress will pass an ESA bill in the future. Alternatively, FWS and NOAA
Fisheries could amend the ESA regulations to comply with the statute by
applying separate, meaningful standards to jeopardy and to destruction/
adverse modification, or that simply apply the recovery standard to both.
Unfortunately, the current administration's offers to settle cases challenging
CHD by giving industry and property rights advocates more than they could
have hoped for had they gone to court suggests that any amended regulations
will move the nation further from the goal of species recovery. This hostility
towards species conservation comes at an ironic and sobering time-ESA
turned thirty years old last year.
VI. CONCLUSION

When Congress enacted ESA in 1973, it recognized that untempered
economic growth and development has led to species extinctions. 49 Averring
to reverse this trend, Congress also recognized the important role that habitat
plays in species recovery and devised a means for conserving the ecosystems
on which imperiled species depend."' 0 Of the more than twelve hundred
species listed under ESA, approximately one-third now have critical habitat
designations in place.35 ' Nonetheless, thirty years after the birth of ESA, only
fifteen species have recovered while seven species listed have gone extinct.352
Time may tell whether other conservation efforts can improve these odds.
Meanwhile, habitat remains essential for species survival and recovery and
should remain the national priority Congress originally envisioned.

16 U.S.C. § 153 1(a)(1) (2000).

0
35
Id.§ 1531(b).

Actual number of CHDs is 450. Fish& Wildlife Serv., GeneralStatisticsfor Endangered
Species, THREATENED & ENDANGERED SPECIES Sys., at http://ecos.fws.gov/tess_public/
31

TessStatReport (last queried Mar. 10, 2004).
Fish & Wildlife Serv., Delisted Species Report, THREATENED & ENDANGERED SPECIES
SYS., athttp://ecos.fws.gov/tesspublic/TESSWebpageDelisted?listings=0 (last queried Mar.
10, 2004).
3.

